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INJURIES TO PROPERTY BY CONSTRUCTING RAILROAD TRACK 
on Pustic StrEET.—In the case of City of Pekin v. Brere- 
ton e¢ al. (67 Ill. 477), the city council gave a railroad com- 
pany the right to construct its track along a public street, in 
the exercise of which right excavations were made so that 
plaintiffs were deprived of convenient access to their lots. 
The court held that the city was liable for the damage thus 
accruing ; and that, though the grade of the street may not 
have been established, the city would be liable for any injury 
inflicted especially on the property adjacent, whether making 
the grade in the manner prescribed by law, or in exercising 
the right of eminent domain. Such direct special injury is 
rightfully the subject of private action ; but had appellees 
suffered simply in common with the rest of the community, 
private action would not lie, and the injury could be cured 
only by indictment, or other public prosecution. The court 
made prominent the maxim, ‘‘ So exercise your own rights as 
not to injure others,’’ and referred to Nevins v. The City of 
Peoria, 41 Ill. 502, where the questions here involved are fully 
discussed. Compare Phillips v. Railroad Co., ante, 669 and 
Railroad Co. v. Hartley, ante, 672. 





A MACHINE Is NOT AN INVENTION; at least so the full bench 
of the Supreme Court of Ohio held in the case of State-v, 
Peck (25 Ohio St. 26). The defendant represented himself 
as an agent of J. D. Osborne, manufacturer of ‘‘ cultivators,’’ 
and by his false pretenses obtained the signature of one Clem- 
mer to a pro.nissory note, the consideration of which was 
Clemmer’s appointment as sole agent of Osborne in Sugar 
Creek township. The defendant was indicted under sec. 2, 
act of May 4, 1869 (66 Ohio L. 93), for not having written 
the words, ‘‘ given for a patent-right,’’ above his signature 
on the promissory note. The court below discharged de- 
fendant, because the evidence did not prove the offence as- 
signed. On appeal, the supreme court held that the consid- 
eration of the note did not consist of a ‘‘ patent-right,’’ but 
an appointment to sell a machine ; that a wachine is only the 
product of an invention and not the invention itself; the 
apparatus by which a principle is applied but not the applica- 
tion; that to hold otherwise would be to give the words a forced 
and unnatural import, and to seriously interfere with, and in- 
jure,the manufacturing interests and commercial prosperity of 
the state. 





AuTHOrRsS’ RIGHTS seem at last to have attracted the atten- 
tion in England which they merit, and a copyright commis- 
sion has been appointed, from whose efforts much good shovld 
result. It will commence its sitting next January. Lord 
Stanhope heads the list as president, and of him nothing 
need be said in addition to Macaluay’s estimate, that he pos- 
sessed in a marked degree ‘‘perspicuousness, conciseness, 
great diligence in ¢xamining authoritics, great judgment in 
weighing testimony, and great impartiality in estimating 
character.’’ Lord Roseberry comes next, and his qualificag 
tions appear to be, that he is an adept in presiding at dinners, 
a dilettante in letters, a thorough judge of a horse, and a shrewd 








cross-questioner. The author of ‘‘Gnix’s Baby’’ is also of 
the number. Mr. Daldy, of Bell and Daldy, represents the 
publishers ; Sir Henry Holland, M. P., is a surety for the pro- 
tection of the interests of the faculty; Sir Julius Benedict, 
the composer, will see to music ; Mr. Farrer and Sir F. Her- 
cheil guard the sciences; while Dr. William Smith, author of 
‘*Student’s Manuals’’ and “ Dictionary of the Bible,’’ and 
the best editor of Gibbon, completes the list. International 
copyright has five special guardians, and is evidently to be 
the principal object of consideration. Sir John Rose, at one 
time of official prominence in Canada; Sir Charles Young, 
also of colonial fame ; Hon. Robert Bourke, Sir Drummond 
Wolff, and Sir Louis Mallet, diplomats, authors, and linguists ; 
—these will consider the claims of Europe and America, and 
perhaps may arrive at conclusions just enough, but not al- 
together pleasing to certain countrymen of ours. 





THE NortH CAROLINA CONSTITUTIONAL CONVENTION which 
recently adjourned proposed thirty-one amendments to the 
constitution of thatstate. The Charleston News and Courier 
furnishes the following synopsis of them: ‘‘ The number of su- 
preme court judges is reduced from five to three ; of superior 
court judges from twelve to nine—all to be elected by the 
people. At the first election the superior court judges are to 
be chosen by general ticket; but the general assembly may 
provide that at succeeding elections they be chosen by dis- 
tricts, as at present. Both supreme and superior court judges 
are to be elected for eight years. The important principle of 
rotation of judges is adopted, and no judge can hold the 
courts of any district twice in succession except at intervals 
of four years. The general assembly is empowered to allot 
and distribute the judicial power, regulate the jurisdiction of 
the supreme court, all matters of appeals, practice, etc. The 
provisions in the constitution of 1776, by which, upon a two- 
thirds vote of each house of the general assembly, judges of 
the supreme and superior courts may be removed trom office 
for physical or mental inability, is re-euacted. This power is 
in addition to that of removal by impeachment. The article 
on suffrage and eligibility is amended in one important par- 
ticular. Hereafter, persons convicted of felony or other in- 
famous crimes, are denied the right to vote until restored to 
respectable citizenship by due course of law. A residence of 
ninety days in the county, instead of thirty days as hereto- 
fore, is indispensible to voting. The article on education is 
so amended as to retain all fines, penalties and forfeitures in 
the hands of the respective county officers, together with the 
poll tax, and such property tax as is collected on that behalf. 
Separate schools for the two races are to be provided. The 
article on penal institutions, punishments, etc., issoamended 
as to give the legislature power to farm out. penitentiary con- 
victs on public works, public roads, etc. Intermarriage be- 
tween whites and negroes is prohibited to the third genera- 
tion. The general assembly is to meet biennially on the first 
Wednesday after the first Wednesday succeeding their elec- 
tion. The per diem of members of the general assembly is 
fixed at four dollars, their mileage at ten cents, and sessions 
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limited to sixty days. The general assembly is invested with 
power to denounce fitting penalties for carrying concealed 
weapons ’”’ y 





ANOTHER CuuRCH CasE.—In Speed v. McAuley, 5 Legal 
Intelligencer, the Supreme Court of Pennsylvania has iately 
been called upon to decide a case of no little interest. A 
small minority in the Fifth Reformed Presbyterian Church 
of Philadelphia, brought action against the majority to re- 
cover possession of the church property. The real estate 
was conveyed to the corporation in 1850 “to and for the 
only proper use and behoof of the said congregation, their 
successors and assigns forever.’? “The church charter de- 
clares that the congregation shall consist of those members, 
‘*who adhere to and maintain the system of religious princi- 
ples declared and exhibited by the Reformed Presbyterian 
Synod of North America.’’ It is admitted by both parties, 
that, should one part of the church cease to ‘‘adhere to and 
maintain this system,’’ while the other part is true to its al- 
legiance, the property would belong to the latter, no matter 
how few their numbers, nor how many the dissentients may 
be. Since, then, the parties to this case are so opposed to one 
another that one side must have ceased adherence to this 
‘*system,’’ the question upon which the whole case hinges is, 
which party is firm in its maintenance of the church code. 

June 12th, 1868, the presbytery to which the Fifth Church 
belonged passed a resolution, declaring certain acts of the 
synod to be “‘unconstitional, disorderly, arbitrary, and in- 
jurious,’”’ and, in consequence, they “‘ suspended their rela- 
tions to said synod until such action be revoked,’’ etc. The 
general synod in reply declared the officers and members of 
the presbytery without its jurisdiction, and that such of the 
Fifth Church as did not identify themselves with the action 
of the presbytery, should alone constitute the Fifth Church, 
and be recognized as such. The plaintiffs claimed that de- 
fendants voted in favor of the course of the presbytery, while 
they themselves sustained the synod, and were therefore en- 
titled to full possession of the premises. In the lower court, 
the plaintiffs gained their case. On appeal to the supreme 
court, a majority reversed the decision at nisi prius, Agnew, 
C. J., and Sharswood, J., dissenting. 

The learned court held that the decree of the synod vir- 
tually dissolved the presbytery, and attempted to dissolve the 
congregation ; that the congregation were guilty of no con- 
tumacy, not being responsible for acts of the presbytery, that 
the action of the synod did not affect the rights of the con- 
gregation, and it remained intact ; and that the dissolution 
of the presbytery left the congregation in the possession of 
all its rights, recognizing Presb. Cong. v. Johnson, 1 Watts & 
Serg. 9 and Luth. Con. v. St. Michael’s Church, 12 Wright, 
Pa. 20. é 

The dissenting judges held that the synod acted within the 
scope of its authority, as set forth in the, received books of 
discipline, ecclesiastical communion, and the like ; that de- 
parture from these principles is to cease to be a member in 
that faith and doctrine ; that the synod in its action within 
the lines of its authority is not answerable to any inferior ju- 
dicatory ;. that the action of the presbytery, which defend- 
ants endorsed, was contumacious ; that defendants had for- 
feited all rights under their charter, while plaintiffs alone re- 


tained theirs; and that the decree of misi prius suould be af- 
firmed, and the property of Fifth Church given to the plain- 
tiffs. 





Greater Safety at Sea, and International Tribunals 
for Questions of Collision.* 


On the 22d of November, 1873, the French steamer Ville 
de Havre was run into and sunk by the English sailing ship 
Lochearn, off the coast of France. The catastrophe was hor- 
rible to relate; 226 persons on board the steamer were 
drowned in a few moments. Official enquiries followed of 
course, but, strange to say, the French Court of Inquiry ac- 
quitted the officers of the steamer and laid the blame of the 
collision upon the sailing ship, while on the other hand the 
English Board of Inquiry acquitted the sailor and laid the 
blame upon the steamer. Both enquiries were ex parte. 

These occurrences have led the Association for the reform 
and codification of the law of nations to institute an enquiry, 
whether better means can not be found to secure the safety of 
travelers by sea, and to punish delinquencies. 

In the present state of the arts of constructing and navi- 
gating ships, it may be laid down as a fundamental proposi- 
tion, that a loss at sea by collision or otherwise can hardly 
occur but through negligence. The problem is how to pre- 
vent this negligence. To prevent it, stricter rules must be 
prescribed, and adequate penalties inflicted for violating 
them. What should be these rules, and how should the vio- 
lation of them be punishable? These are the questions to be 
answered, if we would have the navigation of the ocean safe. 
The purpose of this paper is to suggest certain rules, tending 
to prevent losses at sea, and to urge the establishment of an 
international tribunal for the trial and punishment of delin- 
quencies. 

Among the rules which I venture to think should be “estab- 
lished are the following: : 

I.—Government inspection before and during the voyage. 
When it is objected, as it is sometimes, that individuals can 
take care of themselves, and that government had better leave 
them alone, I answer: that the proposition is true only in 
those respects in which the individual has power to take care 
of himself. There are cases in which the collective power 
of the whole is better than the separate power of any indi- 
vidual or of any number of individuals, separately ex- 
erted, and this is one of them. The individual, can 
not know beforehand what vessel is safely built, or safely 
equipped, or safely navigated. If he had the requisite 
knowledge, he has not the power of entering the ship- 
yards to inspect the building, nor the foundries to inspect 
the engines and boilers, nor the owner’s office to examine the 
qualifications and records of the master, engineers and mar- 
iners. His knowledge can only come after the event, when 
it is too late ; the knowledge of the others comes beforehand, 
but only the power of the government can reach it. 

II.—Increased responsibility. This may be enforced, by 
extending the limits of accountability and the presumptions 
of negligence. IfI am correct in my theory, that in the pres- 
ent state of the arts employed in building, equipping ‘and 


working ships, noloss can occur without negligence some- 


the Law of Nations, by David Dudley Fielg. 








*A paper presented to the Association for the Reform and Codification of 
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where, there is good reason for declaring by law that such is 
the presumption, and the only question is how to fix or ap- 
portion the responsibility for the negligence. The builder is 
in the first instance responsible for the faulty construction of 
the ship, the iron worker for the faulty construction of the 
engines and boilers, and the master, engineers and mariners 
for the faulty navigation ; but a secondary responsibility at- 
taches to the employer of the builder and jron worker, and 
to the hirer of the ship’s company, and this secondary re- 
sponsibility centeis in one person, the owner of the ship. He 
is the one most easily found, and he has given a pledge for 
his responsibility in the property of his vessel. For these 
reasons he should be presumed negligent, and held responsi- 
ble for all losses until he excuses himself by proof that he had 
exercised the highest degree of diligence in respect to the em- 
ployment of builders, iron workers and navigators. When 
he shows that he shifts the burden of responsibility from him- 
self upon some of the persons employed, and then they 
should be held to an accountability as strict as his would have 
been ; and for the reason that they are not so easily found, 
and have given no pledges for their fidelity, registration 
should be required of all concerned in the construction and 
equipment, and some security for their good conduct. As 
to the limits of responsibility, there appears to be no reason 
why the rule of law nowestablished in many of our states, pro- 
viding for the recovery by surviving relatives of damages for 
a wrongful death, should not be extended to losses at sea. If 
these suggestions should find favor, a disaster would be sure 
to bring unpleasant consequences upon those who had 
caused it. 

IIlI.—More stringent rules of navigation. Those rules 
relate to the route to be sailed over, the speed to be al- 
lowed, the steering to be required in case of meeting another 
ship, the precautions against fire, ice and gales, the signalsto be 
made, the observations, the reckoning, the approach to land, 
and the saving of life after the loss of the ship. On all these 
subjects, rules carefully prepared should be established, not by 
one nation for its own vessels, but by international agreement 
for all vessels, that every ship’s company may have the same 
instructions and the same guides. Among other things, the 
rules should require the exercise in a rough wind at sea in the 
lowering of boats and the operations necessary to extinguish 
fire, the frequent heaving of the lead when within a certain 
number of miles from the land without seeing it, and the stop- 
page or very slow movement of the ship when the night or 
the fog isso thick the lookout can not see a certain distance 
ahead. The distance seen and the speed should be made to 
correspond ; little speed when little can be seen, and no 
speed at all when nothing can be seen, and the lead can not 
feel the land. What should we say if it were proposed to 
drive carriages at full speed through crowded streets, when 
they are so dark that nothing can be seen? Is it any less 
unreasonable, in a sea crowded with ships of a dark night or 
in a thick fog, to push on, risking everything upon the mere 
chance of there being nothing in the way? The time within 
which the ship can be stopped when moving with a given 
momentum is always known, and she should never be al- 
lowed to move with a greater velocity, than such as would 
allow her to be stopped in half of the time required to move 
over the course between her and the outer circle of sight, 





so that, if two ships running in opposite directions were to 
come suddenly in sight of each other, they could both be 
stopped before meeting. Life boats, life preservers and rafts 
of the best construction, should be on board in such abund- 
ance and so well provided, that every person in the ship 
could be furnished with a life preserver and taken on board 
a life boat, with provisions, water, sailing and rowing equip- 
ments, sufficient to make the nearest land. The adoption of 
a system ofsea signals is a matter of the first importance. 
An international commission might be appointed to fix upon 
one for use in all sea-going ships, public or private. They 
would constitute a universal language to the extent of the 
communications possible from ship to ship at sea. Many 
kinds have been proposed ; those having the largest use be- 
ing the universal Code of Captain Marryatt, the Code Inter- 
national of Captain Reynold, the Commercial Code of the Brit- 


ish Board of Trade, the Chronosemic Method of Mr. Greene 


of the American navy department, and Costan’s telegraphic 
night signals, which last have been adopted by the govern- 
ments of the United States, France, Italy, Holland and Den- 
mark. 

In all cases of collision, it should be an invariable rule, 
that the colliding ships should stay by each other until the 
whole extent of the damage is ascertained and all the relief 
afforded by the least injured vessel which it is possible for it 
to afford. When the dreadful collision occurred in the Roads 
of Yokahama, between the Oneida and the Bombay, the loss 
of life would have been comparatively small, if the Bombay 
had stopped, stayed by and assisted the company of the sink- 
ing ship. 

IV.—An international tribunal to decide questions arising 
out of collisions. 

In case of shipwreck on the land, the country where it 
takes place, and the country of the ship, provide the proper 
authorities to decide questions arising out of the loss. But in 
cases of the collision of ships of different nations on the high 
seas, an international tribunal should be established to judge 
them. The collision between the Ville de Havre and the 
Lochearn, and the resulting investigations, are of themselves 
sufficient to prove the expediency and even the necessity of 
such a tribunal. How might it be constituted? I venture 
to suggest the following asa suitable arrangement : ; 

The court should be composed, if possible, of admiralty 
judges, because they are most conversant with questions of 
collision, and they are to be found already sitting in every 
maritime: country. 

Any one injured in person or property, and the personal 
representatives of any one killed, should be permitted to 
prosecute. 

The prosecution should be civil or criminal, or both, at the 
option of the prosecutor ; except that if a criminal prosecution 
is sought, the prosecutor should be obliged first to obtain the 
sanction of his own government, and that prosecution should 
be carried on in the name of that government. The fro- 
ceeding should be against the colliding ship and its cargo, 
one or both, or against the owners of either or both, or the 
master, engineer, mariner, or other person by whose fault the 
collision occurred or the loss was sustained. 

The prosecutor should be permitted to address his complaint 
to the admiralty judge of any country within which the collid- 

' 
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ing ship or its cargo, or the master, engineer, mariner, or other 
person complained of, might be found within a certain time 
after the collision. Upon receiving the complaint the judge 
Should issue a citation to appear at a reasonable time and 
place designated, should address a request to an admiralty 
judge of the country to which the person or property pro- 
ceeded against belonged at the time of the collision, request- 
ing the judge addressed to sit with him, in person or by sub- 
stitute, at the time and place so designated, to hear the 
case. It should then be the duty of the judge addressed to 
comply with the request. The two judges thus convened 
should hear and decide the case, with power to award the 
damages in civil cases and affix the punishment in criminal 
cases, such punishment to be fine not exceeding a certain 
amount, or imprisonm_nt not exceeding a certain number of 
years, or both. 

The decisicn might be executed at any place within the 
ordinary jurisdiction of either of the judges, and in all other 
courts and places should be held valid and conclusive. 

This paper'is, of course, to be regarded as a mere sketch, 
and is offergd, by way of suggestion, to those who are seeking 
to provide sufficient safeguards against the dangers of the sea. 

Davip DuDLey FIELp. 

August, 1875. 





Constitutionality of the Michigan Tax on Liquor 
Dealers. 


BARNEY YOUNGBLOOD £7 AL. v. JARED SEXTON, 
SHERIFF. 


Supreme Court of Michigan, October Term, 1875. 


Hon. BENJAMIN F. GRAVES, Chief Justice. 
** Isaac MARSTON, 
‘* JAMEs V. CAMPBELL, Associate Justices. 
‘* ‘Tuomas M. Coo.ey, 


1. Equity Jurisdiction—Taxation.—Equity has no jurisdiction to restrain the col- 
lection of a mere personal tax on the ground of illegality alone. 

2. Allegation of “Irreparable Injury.’’—Nor where the tax is on person- 
in respect of their business, does an allegation in the bill, that the enforcement of the tax 
will work irreparable injury to complainants, confer jurisdiction ; as irreparable injury is 
not to be predicated of the mere enforcement of a money demand. 

3. Joinder of Several Complainants in one Bill to Restrain Tax.—Nor can sev- 
eral persons unite to file a bill in a local court of equity to restrain the collection of a 
tax, on the ground of preventing a multiplicity of suits ; the tax being levied throughout 
the state. Such a suit could only diminish the number of suits, but it could not pre- 
vent a multiplicity of them. 


4. Local Tax.—A tax levied by general law throughout the state, on all engaged in 
a certain business, the moneys to be paid into the treasuries of the several municipalities 
in which it is collected, is to be regarded as local in its nature, rather than as a 
state tax. 7 


5. Taxon Liquor Dealers Valid.—A tax of a uniform sum levied on all who are en- 
gaged in the liquor traffic, irrespective of the amount of business done by each, is not 
void for want of equality. 


6. Power of Municipalities to decide whether a General Liquor Tax shall 
be Enforced.—Where a tax is to be levied on the liquor traffic, for the double purpose 
of revenue and regulation, the moneys to be paid into the treasuries of the municipali- 
ties, the municipalities have no constitutional right todecide for themselves whether the 
tax shall be levied, or to have it collected by their own officers. The general police of 
the state is fully under state control, and the municipalities can not be allowed to decide 
for themselves whether a law of police shall, or shall not, be enforced i in the locality. 


.7- Power of State to Tax—Local Taxation for General Purposes—For Lo- 
cal Purposes.—The state may compel local taxation for general purposes, like those of 
police, though it can not for local purposes in which the state has no concern. 


8. When a Tax is a License—Taxation of Liquor Dealers not a License — 
The constitution of Michigan forbids any license of the traffic in intoxicating liquors. 
For many years the state had a law tctally forbidding the general traffic. In 1875 the 
prohibitory law was led, and the repealing act provisions for the taxz- 
tion of the business. The tax was contested as equivalent to license, and as being 











(r.) There is no necessary connection between a tax and alicense. A business may be 
taxed without being licensed, or it may be licensed without being taxed. 


(2.) In taxing a business,no idea of special protection is involved. The maxim that tax- 
ation and protection are reciprocal, does not imply that everything is protected that is 
taxed. The citizen is entitled to protection in his person, business and property, whether 
taxed or not. The obligation of the government to protect him, springs from the fact that 
he is liable to taxation, if the government so apportions the tax as to bring 
him, his busi or p , within the rules laid down. And there is nothing to 
preclude a business which is not protected, from being made one of the standards in ap- 
portioning taxes among the people. Under the police power, a business may be taxed 
with a view of discouragement ; and a prohibited business may as well be taxed as any 
other. 





(3- ) It follows that the taxationof the business of dealing in liquors is no license of the 
, and q ly not unconstitutional. 





Opinion of the court by CooLey, J. 

The bill in this cause was filed to restrain the collection, from 
the several complainants of a tax assessed against them separ- 
ately, in respect to the business in which each is engaged. It is 
a personal tax purely. It was decided at an early day in this state 
that equity had no jurisdiction to restrain the collection of a per- 
sonal tax, even conceding it to be illegal; the ordinary legal rem- 
edies being ample for the party’s protection. Williams v. Detroit, 
2 Mich. 560. The principle has ever since been regarded as not 
open to controversy in this state, and it was applied without its 
soundness being contested, in Henry v. Gregory, 29 Mich 68, de- 
cided last year. In other states it is supported by a strong pre- 
ponderance of authority : Brewer v. Springfield, 97 Mass. 152; Du- 
rant v. Eaton, 98 Mass. 469; Loud v. Charlestown, 99 Mass. 208 ; 
Whiting v. Boston, 106 Mass. 89; Hunnewell v. Charlestown, 106 
Mass 350; Rockingham Savings Bank v. Portsmouth, 52 N. H. 17; 
Dodd v. Hartford, 25 Conn. 232; Ritter v. Patch, 12 Cal. 298; 
Bem v. Patch, 12 Cal. 299; North v. Fayetteville, Winst Eq. (N. C.) 
70; Van Gott v. Supervisors, 18 Wis. 247; Greene v. Mumford, 5 
R. I. 472; McCoy v. Chillicothe, 3 Ohio, 370; Connolly v. Chedie, 
6 Nev. 322; Dean v. Todd, 22 Mo. 90; Bayre v. Tompkins, 2 
Mo. 43; Barrow v. Davis, 46 Mo. 394 ; McPike v. Pen, 48 Mo. 525; 
Brooklyn v. Miserole, 26 Wend. 132; Intendant v. Pippin, 31 Ala. 
552; Baltimore v. B. & O. R. R. Co., 21 Md. 50; Dows v. Chicago, 
11 Wall. 1cg; Hunnewinkle v. Georgetown, 15 Wall. 547. 

This question then presents itself how this bill came to be filed, 
and on what ground the superior court was asked to, and did pro- 
ceed to rerfder a decision on the merits. The jurisdictional ques- 
tion has not been arguedin this court, but we are not inclined to 
pass it over in silence, thereby giving countenance to the idea that 
by the mere acquiescence of parties, a jurisdiction may be made 
for a court of chancery, by means of which the extraordinary 
remedy by injunction can be made use of to restrain public of- 
ficers in their action, where neither the legislation of the state nor 
the general principles which control the action of courts have ever 
given this remedy. The writ of injunction is peculiarly liable to 
abuse, and the practice of resorting to it in cases where it is not 
allowed by law, relying upon the opposite party to overlook or 
waive the illegality, is not one that can safely be encouraged or 
sanctioned. The jurisdiction of the courts is never subject to be 
enlarged or diminished at the discretion of parties, and it would 
be peculiarly mischievous to permit jurisdiction to rest upon con- 
sent or waiver in cases where general public.interests are to be af- 
fected by the litigation. ‘ 

The grounds suggested, but not argued, as giving nqunable j ju- 
risdiction in the case, @are : 

First—That thereby a multiplicity of suits may be avoided. 
Second— That otherwise the proceedings may ripen into a cloud 
upon the title to complainant's lands ; and 

Third—That irreparable injury is threatened to complainants in 
their business. As the tax is only personal, and as yet affects no 
real estate, and may never do so, the second ground calls for no 
consideration. Thé force of the third must rest in the fact that 
enforcing the tax may in some cases compe] the suspension of 





therefore forbidden. Held, 


business because it is more than the person taxed can afford to pay. 
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But if this consideration is sufficient to justify the transfer of a con- 
troversy from a court of law to a court of equity, then every con 
troversy where money is demanded may be made the subject of 
equitable cognizance. To enforce against a dealer a promissory 
note may in some cases as effectually break up his business as t» 
collect from him a tax of equal amount. This is not what is 
known to the law as irreparable injury. The courts have never 
recognized the censequences of the mere enforcement of a money 
demand as falling within that category. It is true, the federal 
courts have treated the unlawful taxation of a franchise as a case 
ot possible irreparable injury. Osborn v. U. S. Bank, 9 Wheat. 738. 
But this was on the ground that the tax, if enforced, might destroy 
the franchise, and in effect the corporation itself, the artificial per- 
son which was taxed, and the case has little analogy to that of 
the taxation of a particular business carried on by individuals. 

If complain:.nts rely upon the jurisdiction of equity to take cog- 
nizance of a controversy where thereby a multiplicity of suits may 
be prevented, the reliance fails, because the principles that govern 
that jurisdiction have no application to this case. It is sometimes 
admissible, when many parties are alike affected or threatened by 
one illegal act, that they shall unite in a suit to restrain it; and this 
has been done in this state in the case of an illegal assessment of 
lands. Scoville v. Lansing, 17 Mich. 437. But the cases are 
very few and very peculiar where this can be perniitted, unless 
each of the complainants has an equitable action on his own be- 
half. Now, the nature of this case is such that each of these com- 
plainants, if the tax is invalid, has a remedy at law which is as 
complete and ample as the law gives in other cases. He may re- 
sist the sheriff's process as he might any other trespass, or he may 
pay the money under protest, and at once sue for and recover it 
back. But no other complainant has any joint interest with him 
in resisting this tax. The sum demanded of each is distinct and 
separate, and it does not concern one of the complainants whether 
another pays or not. Allthe joint interest the parties have is a 
joint interest in a question of law—just such an interest as might 
exist in any case where separate demands are made of several 
persons. Such a common interest there might be if several per- 
sons should give several promissory notes on distinct purchases of 
a worthless article; and such there might have been under\the 
former prohibitory liquor law, had demands been made against 
several persons for liquors illegally sold to them. We venture to 
say it would not be seriously suggested that a common interest in 
any such question of law where the legal interests of the parties 
were wholly distinct, could constitute any ground of equitable ju- 
risdiction when the several controversies affected by the question 
were purely legal controversies. Suits do not become of equitable 
cognizance because of their number merely. This was affirmed 
in Lapeer County v. Hart, Har. Ch. 157, and in the two cases of 
Sheldon v. School District, 25 Conn. 224, and Dodd v. School 
District, Ibid. 232, which in their facts, so far as this question is 
concerned, were like the present case, with a single exception, 
which is not to the advantage of these complainants. In those 
cases the single assessment of a school tax was involved, and the 
parties concerned, if permitted to unite, might have had the whole 
controversy determined in the one suit. In this case the controversy 
is either separate, as the tax is several against each individual, or it 
is general, as it affects all the persons taxed under the law. Con- 
sidered as a controversy which affects all the persons taxed, this 
suit would wholly fail in the purpose of preventing a multiplicity 
of suits, because the court in which it was brought has only a lo- 
cal and limited jurisdiction. Other suits might be brought outside 
of Detroit and_in every county of the state, and at best this suit 
would only reduce the number of suits, while it could not prevent 
a multiplicity of them. On this general principle we content our- 
selves with referring further to Jones v. Garci:, 1 Turn. & Russ. 
297 ; Yeaton v. Lenox, 8 Pet. 193; Adams Eq 198-202. 

Other considerations on this branch of the case we abstain from 





presenting, because an argument has been withheld; and under 
such circumstances we deem it advisable to present none but those 
which are not only conclusive but are unquestionable. We pre- 
sent these for the purpose of showing that if the merits of this 
controversy were with the complainants the bill would neverthe- 
less be dismissed because the parties have no standing in a court 
of equity. They can not make remedies for themselves which the 
law has not given them. We do not know whether there was any 
express assent on the part of the defendant to this jurisdiction. 
If there was, it could be of no avail, for reasons already stated. 
He would be powerless in any case. But specially so in a case 
like the present, where he is acting in a public capacity; and the 
consent; if given, would not be on his own behalf, but on behalf 
of the public whom for any such purpose he has no authority to 
represent. 

The question then arises whether, the case being one of which 
the court below had no jurisdiction this court on appeal shall pro- 
ceed to express an opinion upon the merits. The considerations 
which bear upon that question are conflicting. As a general rule 
an opinion on the merits of’a controversy ought to be declined 
when the court is powerless to give the relief demanded, But this 
case is in many particulars exceptional. It has been argued on 
the merits, the state intervening for the purpose; and there is no 
reason for any suggestion or suspicion that in this court, at least, 
it is not a bona fide controversy. The legal points involved in the 
merits have been presented in good faith, and we have no reason 
to suppose that, should the controversy be presented again in a 
more regular form, the case would assume any different phase in 
the argument. There is, besides, abundant reason apparent on 
this record for believing that the public interest demands an early 
determination of the questions involved. The pendency of this 
suit has, to some extent, delayed for a considerable period the en- 
forcement of a state law which is supposed to be of high import- 
ance; and if this should go off on the jurisdictional question, there 
is reason to look for further litigation which would constitute a 
ground, or at least a pretense, for further delay. Under all the 
circumstances we are agreed that an examination of the case on 
the merits, and an opinion thereon, are not only justifiable, but are 
demanded by considerations of public importance. 

The question which lies at the foundation of the litigation relates 
to the validity of the act for the taxation of the liquor traffic, 
passed May 3d, 1875. General Laws of 1875, p. 274. The com- 
plainants, it appears, have severally been assessed a tax as deal- 
ers in liquors, and they contest the payment on the ground that 
the legislature had nv constitutional authority to impose it. A 
number of reasons are assigned for the invalidity of the tax, and 
these we shall consider separately. 

I. It is objected that the tax is a state specific tax, and that 
the law, imposing it is unconstitutional, because it devotes the 
money raised to the use of the towns, villages and cities in 
which the business taxed is carried on, in violation of arti- 
cle I., section 14 of the constitution, which provides that ‘all 
specific state taxes, except those received from the mining 
companies of the Upper Peninsula, shall be applied in pay- 
ing the interest upon the primary school, university and other 
educational funds, and the interest and principal of the state 
debt, in the order herein recited, until the extinguishment of 
the state debt, other than the amount due the educational funds, 
when such specific taxes shall be added to and constitute a part of 
the primary school interest fund."" The only question that arises 
upon this objection, is whether this tax is a state tax or not, It 
was settled in People v. Wolcott, 17 Mich. 68, that the state might 
pass laws for the levy of new specific taxes, and in Kitson v. Ann 
Arbor, 26 Mich. 325, that local specific taxes might be authorized. 
The substantial difference between this case and the one last cited 
consists in the fact tnat there the tax was levied under a city ordin- 
ance, and here it is levied by general law. In both cases the 
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money was to be put to local purposes. In one sense, undoubtedly, 
any tax levied by a general law is a state tax; but if the moneys 
are to be put to local uses, the only substantial difference between 
that and one levied by local action consists in this—that in one case 
the state levies the tax, and in the other it authorizes the levy. All 
taxation must be authorized by the state; and we know of no rea- 
son why all taxation for the ordinary purposes of government may 
not be levied under general laws when no express provision of the 
constitution forbids it. Such legislation is no novelty in this state 
or elsewhere. Highway and school taxes are very commonly 
levied in that way, the local authorities, as to some of them, hav- 
ing no option, but being put under legal compulsion to assess and 
collect them. The school mill tax may be taken as an illustration; 
collected under a general law, it was nevertheless put to the uses 
of the community which paid it; and it was in no proper sense any- 
thing more that a local tax. Neither is the tax now in question. 

II. It is said the tax is invalid because it is not levied on any 
principle of equality or uniformity, and consequently lacks one 
of the essential elements of lawful taxation. If the precise 
point here is that the tax is unequal and unjust because it is not 
levied in proportion to the busines done, then the objection is with- 
out force. It may possibly be true that an apportionment accord- 
ing to the business done would have been more just; but a ques- 
tion of this nature concerns the legislature and not us. Courts 
can not annul tax laws because of their operating unequally and 
unjustly. If they could, they might defeat all taxation whatso- 
ever, for there never yet was a taxthat was not more or less un- 
equal and unjust in its practical workings. Kirby v. Shaw, 19 
Penn. St. 268 ; Commonwealth v. Savings Bank, 5 Allen, 426; Al- 
len v. Drew, 44 Vt. 174; Grim v. School District, 57 Penn. St. 
433; People v. Worthington, 21 Ill. 171; Coburn v. Richardson, 
16 Mass. 213, 215; Coite v. Savings Bank, 32 Conn. 173, 184. 
But the objection to a want of uniformity is wholly misplaced 
here. Uniformity is the very basis of this tax. It is levied en- 
tirely without discrimination, and the real objection made to it is, 
not that it lacks uniformity, but that the legislature were unjust in 
making it uniform instead of levying it by some standard of dis 
crimination. The objection pres@nts a case of misapplication of 
terms. It is also presented to the wrong tribunal. The question 
whether a tax is just and equal or not, is not a question of law. 
And this will meet any objection to the law, based upon the fact 
that other kinds of business are not similarly taxed. Apportion- 
ment of taxation is purely a legislative function. 

III, It is argued that the tax is void asa local tax, because the 
municipalities have no voice in its levy and collection. In sup- 
port of this objection, decisions are cited in which this court af- 
firmed the right of the municipalities to choose their own local offi- 
cers, and to decide for themselves whether they would burden 
their property with taxes for mere local conveniences, in which 
the people of the state at large had no interest. Those decisions 
were made in cases in which the municipality was objecting to un- 
usual legislation, which. proposed to subject it to extraordinary 
burdens. There is nothing of the like nature here. The muni- 
cipality is not complaining, and the legislation proposes to make 
its burdens lighter instead of heavier. The complaint, if any local 
rights are invaded, comes from the wrong source. The city ought 
to be here showing cause why she should be compelled to receive 
the tax, instead of these complainants showing cause why they 
should not pay it over to the city. When the city of Detroit shall 
object to having the money thrust upon her, it will be time enough 
to enquire whether any of her privileges are taken away by the 
law. At present it is sufficient to say that parties whose interests are 
directly antagonistic to those of the city in regard to the particular 
matter in controversy, are not to be heard objecting on her behalf 
that the rights of the city are violated by the collection of a tax 
for her use But it can not escape even the most common obser- 
vation that the purpose of this legislation, so far as it involves lo- 
€al rights, is directly the opposite to that which was held inadmis- 


sible in People v. Hurlburt, 24 Mich. 44, and Park Commissioners 
v. Common Council of Detroit, 28 Mich. 228. The legislation 
which came under consideration in those cases, was designed to 
eventuate in taxation of the people of Detroit against their oppo- 
sition. This only provides for a general tax, which so far as it is 
collected within any particular locality, is handed over to the local 
authorities, and credited to the local contingent fund. As a part 
of that fund it will be put to such purposes. as the local authorities 
may agree upon, and presumptively these will be the gereral pur- 
poses of local government. The law therefore favors the localities 
instead of forcing unusual burdens upon them. 

IV. It is objected that the sheriff is made the collector of town- 
ship, village and city taxes under this law, when by right that 
that duty,and the fees which are given for its performance, belong 
to the township, village or city collector, or treasurer. This objec- 
tion, like the last, comes from the wrong source. Those on whose 
behalf itis made are not here as parties, and we are not aware 
that they complain. The parties taxed are the persons who mani- 
fest this decidedinterest in the constitutional emoluments of the 
office of collector, and not those who are said to be entitled to the 
fees. If the objection were a valid one, it is not clear that it could 
invalidate the tax; it might only raise the question of the right of 
a particular officer to collect it. It is certain that it could consti- 
tute no objection to the tax in equity; for as between the town or 
city and the party taxed, the equity of the tax is not in the least 
affected by the circumstance that the wrong officer is deputed to 
collect it, if that constitutes the only valid objection. But we 
.think the objection is without force either at law or in equity. Ad- 
mitting what these complainants insist upon,—that the township 
and city collectors have a constitutional right to perform all the 
duties that belong to their offices when the constitution was adopted, 
it does not follow that they are entitled to collect this tax. A con- 
stitutional right to perform the old duties can not be extended to 
cover new duties, merely because -they happen to be of a similar 
nature. This law takes from the local officers nothing ; the com- 
plaint of it is that in providing for a new duty, it confers it upon 
another officer, instead of upon the township and city officers. In 
this there is nothing unusual. Sheriffs in many states are collec- 
tors of taxes, and in this state they have always insome contingen- 
cies been collectors. It is true that in collecting this tax, the sher- 
iff acts on behalf of the municipalities; but so he does in any 
case where the tax warrant is delivered to him; and so do the 
county treasurer and auditor-general, in collecting taxes ; for they 
collect the local taxes as well as those levied for state purposes. 
The whole tax system is something to which the state at large is 
concerned, and the rules by which it may be made to operate har- 
moniously can not be rules so inflexible as not to yield to cir- 
cumstances when the legislature deems it essential. 

But there is another consideration that is conclusive on this 
point. This objection, like the last, is supposed to find support 
in the reasoning of this court in People v. Hurlbut, 24 Mich. 44. 
But in that case we took special pains to show, that for some pur- 
poses the townships, villages and cities of the state could not be 
permitted to act independently, but were and must be subject 
to compulsion by the state. The case of taxes for general pur- 
poses was especially instanced, and it was said the municipalities 
could not be left to collect these, or to refuse to collect them at 
their own volition ; they must collect them, and they must sustain 
local government, whether willing to dosoornot. To that extent 
every part of the state was concerned in the action of every other 
part,because disorder in one locality would derange more or less the 
whole system. In the previous case of People v. Mahaney, 13 
Mich. 487, it had been decided that the state had power to take 
control of the police of the city ; and this was cited with approval 
in People v. Hurlbut, on the express ground that the police of 
the state, and the preservation of order in every locality was mat- 
ter of state concern, and not of mere local interest. It requires no 
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abrogating local government in a single city or township, and leav- 
ing everything to disorder and to the unrestrained passions of bad 
men, would inevitably be pernicious beyond estimate. 

Now the law under consideration, though having revenue for 
one object, has the police of the state for another. It was deemed 
important to adopt it as a matter of police regulation. The legis- 
lature saw fit not to leave it to the localities to enforce it or not at 
their option, and it isa matter of reasonable inference, that they 
refrained from doing so, because the refusal of a locality to en- 
force it would introduce disorder into the system. Whether that was 
the reason or not, they had, as we think, an unquestionable right 
to make all such provisions as they deemed essential to preclude 
the probability of the law being nullified in any quarter. If to ac- 
complish this it was deemed essential to commit the execution of 
the law to county instead of municipal officers, we know of nothing 
to preclude it. There is certainly nothing in the previous decis- 
ions of this court that is incompatible with this feature of the law. 

V. The objection which appears to be principally relied upon, 
is that a tax 6n the traffic in liquor under this law is equivalent to 
a license of the traffic, and therefore comes directly in conflict with 
that provision of the constitution which declares that “the legis- 
lature shall not pass any act authorizing the grant of license for 
the sale of ardent spirits, or other intoxicating _ liquors.” 
Const. Art. 4, Sec. 47. In order to arrive at the exact 
meaning of this provision, and to show what the con- 
vention and the people had in view, and intended to accom- 
plish in adopting it, no little industry has been expended in sifting 
the proceedings of the convention, and in bringing before us the 
expression of views by the different members of that body upon 
the subject of the liquor traffic. But one needs to give very little 
attention to the proceedings in order to be convinced—what in fact 
is a part of the public history of the time—that members of ‘the 
convention who expressed views leading to the same result in 
shaping the instrument to be submitted to the people, had objects 
in view which were totally different, and expected, or at least 
hoped to accomplish, wholly different ends by means of the pro- 
vision finally agreed upon. The provision itself is experimental, 
and no one could safely predict the consequences; but while those 
who favored the total destruction of the traffic in ardent spirits, 
hoped to accomplish that object by means of a prohibition of li- 
cense, others not willing to destroy the trade, regarded the inhibi- 
tion of license as a removal of embarrassing restrictions and im- 
pediments. The provision agreed upon was not of itself a pro- 
hibition of the traffic, and upon this the most diverse views might 
be concentrated ; but beyond this there was no harmony of pur- 
pose whatsoever. With license prohibited, a broad field was still 
left for legislation, and each side might hope to obtain the advan- 
tage in that,and not to find the constitutional provisioninterpose any 
serious obstacle. For these reasons the proceedings of the consti- 
tutional convention are as nearly as possible worthless for any 
purpose of giving aid in the construction of this provision; and 
we can only take it as it stands, and seek the meaning in the 
words employed to express it. 

Does, then, tax upon the traffic in liquors come within the con- 
demnation of this provision of the constitution, as being equiva- 
lent to a license of the traffic? Is it the same in legal effect, or is 
it the same according to the popular understanding of the term 
license ? This is the question that presents itself for decision on 
this branch of the case. 

The popular understanding of the word license, undoubtedly 
is a permission todo something which without the license would 
not be allowable. This we are to suppose was the sense in which 
it was made usé of in the constitution ; but this is also the legal 
meaning. Tho object of a license, says Mr. Justicé Manning, is 
to confer a right that does not exist without a license. Chilvers v. 
People, 11 Mich. 43, 49. Within this definition a mere tax upon 
the traffic can not be a license of the traffic, unless the tax 


confers some right to carry on the traffic, which otherwise 
would not have existed. We do not understand that such is the 
case here. The very act which imposed this tax, repealed the 
previous law which forbade the traffic and declared it illegal. The 
trade then became lawful, whether taxed or not; and this law, in 
imposing the tax, did not declare the trade illegal in case the tax 
was not paid. So far as we can perceive, a failure to pay the tax 
no more renders the trade illegal than would a like failure of a 
farmer to pay the tax on his farm render its cultivation illegal. 
The state has imposed the tax in each case, and made such provis- 
ion as has been deemed needful to insure its payment ; but it has 
not seen fit to make the failure to pay, a forfeiture of the right to 
pursue the calling. If the tax is paid the traffic is lawful; but if 
not paid the traffic is equally lawful. There is consequently noth- 
ing in the case that appears to be in the nature of a license. The 
state has provided for the taxation of a business which was found 
in existence, and the carrying on of which it no longer prohibits, 
and that is all. 

But it is urged that by taxing the business the state recognizes its 
lawful character, sanctions its existence, and participates in its 
profits—all of which is within the real intent of the prohibition of 
license. The lawfulness of the business, if by that we understand 
that it is no longer punishable, and is capable of constituting the 
basis of contracts, was undoubtedly recognized when the prohibi- 
tory law was repealed. But as the illegality of the traffic depended 
on that law, so its lawfulness now depends upon its repeal. The 
tax has nothing to do with it whatever. Now it is not claimed, so 
far as we are aware, that the repeal of the prohibitory law was in- 
competent ; and if not, the mere recognition of the lawfulness of 
the traffic can not make the tax law or any other law invalid. It 
is only the recognition of an existing and a conceded fact, and 
one that the courts could not, if they would, refuse to recognize. 

The idea that the state lends its countenance to any particular 
traffic by taxing it, seemsto us to rest upon a very transparent 
fallacy. It certainly overlooks or disregards some ideas that must 
always underlie taxation. Taxes are not favors; they are bur- 
dens. They are necessary, it is true, to the existence of gov- 
ernment, but they they are not the less burdens, and are 
only submitted to because of the necessity. It is’ deemed ad- 
visable to make careful provision to preclude these burdens 
becoming needlessly oppressive ; but it is conceded by all the 
authorities that under some circumstances they may be carried 
to an extent that will be ruinous to individuals. It would bea 
remarkable proposition, under such circumstances, that a thing is 
sanctioned and countenanced by the government, when this bur- 
den which may prove disastrous is imposed upon it, while on the 
other hand, it is frowned upon and condemned when the burden 
is withheld. It is safe to predict that if such were the legal doc- 
trine, any citizen would prefer to be visited with the untaxed 
frowns of government rather than with testimonials of approval, 
which are represented by the demands of the tax-gatherer. 

It may be supposed that some idea of special protection is in- 
volved when a business is taxed, taxation and protection being re- 
ciprocal. Ifthe tax upon any particul:r thing was the considera- 
tion for the protection given to the owner in respect to it, this might 
beso; but the maxim of reciprocity in taxation has no such mean- 
ing. No government ever undertakes to tax all it protects. ' Ifa 
government were to levy only poll taxes, it would not be on the 
idea that it was to protect only the persons of its citizens, leaving 
their property open to rapine and plunder. In this state our 
taxes are derived mainly from real estate; but it has never been 
suggested thit real estate was entitled to special consideration in 
consequence. In Great Britain real estate pays a relatively in- 
significant portion of the taxes, although in the social and political 
state itis more important than all other property. As a general 
fact the United States has not taxed real property, and though 
during the recent rebellion it taxed most kinds of business for war 
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purposes, the number of subjects taxed has been several times re- 
duced by legislation since, and may reasonably be expected to be 
farther reduced hereafter. But the business taxed is no more pro- 
tected than the business not taxed; and the fisheries which are 
favored by bounties are as much protected as either. All this is 
only an apportionment of taxation by the selection of subjects 
which under all the circumstances it is deemed wise and politic to 
subject to the burden. Whether a person in respect to his prop- 
erty or his occupation falls within the category of taxables or not is 
immaterial as affecting his claim to protection from the govern- 
ment. It is enough for him that the government has selected for 
itself its own subjects for taxation and prescribed its own rules. It 
is his liability to taxation at the will of the government that entitles 
him to protection, and not the circumstance of his being actually 
taxed. And the taxation of a thing may be, and often is, when 
police purposes are had in view, a means of expressing disap- 
proval instead of approbation of what is taxed. 

There has undoubtedly been felt and expressed a strong senti- 
mental objection to the doing of anything by the state that even 
seemed to be a lending of its countenance to a business which the 
objectors regarded as evil in itself, especially to the state; partici- 
pating in the profits of a pernicious trade. But the objection never 
found expression in laws forbidding the taxation of liquors or of the 
business of dealing in them. Indeed, in this state, liquors have 
always been taxable as property; and so have been the imple- 
ments by means of which forbidden games of chance have been 
carried on. Yet, when the keeper of billiard tables is compelled 
to pay a tax, it can be no defence to him, either in law or in mor- 
als, that he is compelled to do so from the profits of an illegal 
business. To refuse to receive the tax under such circumstances 
would tend to encourage the business, instead of restraining it; 
and would not only be unwise because of exempting one man from 
his fair share of taxation, but also because it would tend to defeat 
the state policy which forbids games of chance or hazard. 

The idea that a thing is favored because it is taxed may be ex- 
amined in the light of the practice of this state in some other par- 
ticulars. It has always been the custom, in apportioning taxes 
by valuation, to make some discriminations based on reasons of 
public policy. Asan illustration we may mention the case of 
property devoted to educational or charitable purposes, and which 
as a rule has been exempted from general taxation. The general 
belief has been that the interest and welfare of the whole commu- 
nity would be best subserved by abstracting from any imposition 
of the burdens of government upon such property. And the Leg- 
islature, in apportioning the taxes, has accepted this general be- 
lief, and acted upon it. It has been done as a matter of favor and 
by way of encouragement; and yet if the argument against the 
tax in this case is sound, we do not see why the state should not 
have evidenced its approbation of educational and charitable in- 
stitutions by taking special care that they should fecl its burdens, 
while at the same time it stigmatized other things which were re- 
garded as immoral or pernicious, by refusing to permit them to ap- 
pear on the tax roll. A tax roll might undoubtedly be made in 
this manner a roll of reputable names or even a roll of honor, but 
how any sound public policy would be subserved by it must re- 
quire considerable ingenuity to point out. It would assuredly 
not be such policy as States have usually acted upon. While in 
the selection of objects for taxation, revenue is to be considered 
and kept in view, it is impossible to exclude other considerations 
In proposing a tax it might always be a question whether it should 
be imposed upon persons or upon property by value, and if so upon 
what property, or upon business, and if so what kinds of business, 
or whether it should not be a combination of all these. One 
method might be the easiest for the collection of the necessary 
revenue, but most injurious or unequal in its results. One might 
discourage industry, and another encourage it. One might col- 
lect the tax from luxuries and therefore fall mainly upon the rich, 
while another would collect it from necessaries and be oppressive 











to the poor. The whole question would be quite as much one of 
policy as of necessity, and a legislator would be unfit for his office 
who did not look beyond the proposed tax to its probable results, 
This is especially true in every case where the tax has reference 
to police as well as revenue. A particular business may then be 
taxed while others are spared, not only because for any reason it 
can best bear the burden, but also because such surroundings at- 
tach themselves to the business taxed as to render the discourage- 
ment and discipline of heavy taxation wise and politic. In the 
few cases in which the right to do this has been denied on the 
ground of inequality, the courts have affirmed it as being beyond 
question. See Durach’s Appeal, 62 Penn. St. 491, 494; Fletcher v. 
Oliver, 25 Ark., 289 ; State v. Parker, 32 N. J., 426, 431. The Federal 
government has gone to a great extent in the same direction, levy- 
ing duties in some cases which, in their results, are prohibitory, 
and in.the case of the state banks, purposely taxing them out of 
existence. Veazie v. Fenno, 8 Wall., 533. This case does not 
call for an expression of opinion upon legislation of that extreme 
character, for we have nothing in this law that goes beyond the 
ordinary legislation when it is enacted for the double purpose of 
revenue and regulation. 

The state has never shown any disinclination to make things 
morally and legally wrong contribute to the public revenue when 
jnstice and good morals seemed to require it. If it were to act 
upon the idea of refusing to derive revenue from such sources, it 
ought to decline to receive fines for criminal offences with the 
same emphasis that it would refuse to collect a tax from an ob- 
noxious business. Ifthe tax is laid by way of discouragement or 
regulation, it has the same general object in view with the fine ; 
not only as it affects the person taxed and the community, but also 
in the use to which the money is devoted. Yet the constitution 
expressly provides for a library fund, to be derived from the viola- 
tions of the public law. Const. Art. 13, Sec 12. A provision that 
may as legitimately be said to be a license of crime as a tax ona 
traffic may be said to be a license of the traffic. 

Taxes upon business are usually collected in the form of license 
fees, and this may possibly have lead to the idea that seems to 
have prevailed in some quarters, that a tax implied a license. But 
there is no necessary connection whatever between them: A 
business may be licensed and yet not taxed, or it may be taxed 
and yet not licensed. And so far is the tax from being necessarily 
a license that provision is frequently made by law for the taxation 
of a business that is carried on under a license existing, independ- 
ent of the tax. Such is the Case where cities, under proper legis- 
lative authority, tax occupations which are carried on under li- 
censes from the state. Ould v. Richmond, 22 Grat. 464; Napier 
v. Hodges, 31 Texas, 287; Cuthbert v. Conley, 32 Geo. 211; 
Wendover v. Lexington, 15 B. Monr., 258. The license confers 
the privilege, but it is not perceived why a privilege thus conferred 
should not be taxed as much as any‘other. The federal laws give 
us illustrations of the taxation of illegal traffic. A case in point 
was that of the taxation of the liquor traffic in this state previous 
to the repeal of the prohibitory laws ; the federal law found a busi- 
ness in existence and it taxed it without undertaking to give it any 


protection whatever. McGuire v. Com., 3 Wall. 387; Purvear v.., 


Com., 5 Wall 475. What would have prevented the state from 
taxing the same traffic at the same time? Is it any more restricted 
in the selection of subjects of taxation than the general govern- 
ment is? If one may tax, and at the same time refuse to protect, 
may not the other refuse to do the same? The only reason sug- 
gested fora negative reply to these questions is that it was the 
state itself, not the United States, that made the business illegal, 
and it would be inconsistent and absurd to declare it illegal and 
at the same time tax it. But how the inconsistency would appear 
in one case rather than the other is not apparent. The illegality 
was declared by competent authority, and yet the Federal gov- 
ernment taxed the trade, at the same time refusing or being una- 
ble to protect it. If protection because of the tax was due to the 
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very thing upon which the tax was imposed, there would be 
an inconsisteAcy in taxing a prohibited trade; but treating 
taxation, however and whereever it may fall, as the return 
for the general benefits of government—for the protection to 
life, liberty, the social and family relations, as well as to busi- 
ness and property—which is the only legal and proper idea 
of taxation, there is no inconsistency whatever in making a 
thing which is not protected one of the measures or stan- 
dards by which to determine how much the party owning or 
supporting it ought to pay to the government. If one puts the 
government to special inconvenience and cost by keeping up a 
prohibited traffic or maintaining a nuisance, the fact is a reason 
for discriminating in taxation against him; and if the tax is im- 
posed on the-thing which is prohibited, or which constitutes the 
nuisance, the tax law, instead of being inconsistent with the law 
declaring the illegality, is in entire harmony with its general pur- 
pose, and may sometimes be even more effectual. Certainly what- 
ever discriminations are made in taxation ought to be in the di- 
rection of making the heaviest burdens fall upon those things which 
are obnoxious to the public interest, whenever that is practicable. 

For these reasons we think the objections which have been made 
to the law have no validity. 

The decree of the superior court dismissing the bill will be af- 
firmed with costs. 





Negligence by Corporations—Master and Servant— 
Fellow-Servants engaged in the same Common 
Employment. 


KIELEY v. THE BELCHER SILVER MINING COMPANY. 
United States Circuit Court, District of Nevada, Fune Term, 1875. 


Before Mr. Justice FIELD, and Mr. District Judge H1LLyeEr. 


1. Negligence—Master and Servant—Fellow-Servants in Same Common 
Employment .—The plaintiff was employed as a /adorer in a silver mine worked bya 
corporation. While so employed he was injured by stones thrown from a blast exploded 
by miners in the employmeut of the same corporation. Held, that the plaintiff and the 
miners were not fellow-servants engaged in the same common employment, and that an 
action would lie. 

2. Pleading.—In such a case it is good pleading to charge the tortious act 
as having been committed by the corporation, instead of charging it as having been 
committed by its servants. 

Opinion by HILLyYeR, District Judge; Mr. Justice FIELD, con- 
curring : 

This is a demurrer to the complaint in a suit torecover damages 
for personal injuries. 

The complaint states that the defendant is, and was, a corpora 
tion carrying on the business of mining in Storey county ; that the 
plaintiff was employed by the defendant as a laborer in its mine; 
that at the same time, a large number of miners were also employed 
by the defendant, whose duty it was to excavate in the mine by 
means of blasts exploded at irregular intervals; that these blasts 
threw rock and earth in all directions with sufficient force to do 
great bodily injury to, and kill a person struck thereby ; that such 
blasts were put in and exploded by the said miners; that all 
persons approaching a blast about to be exploded could have been 
notified easily thereof and warned of the danger, “‘ and it was the 
duty of the defendant so to do; but not regarding its duty in this 
respect, it neglected to give plaintiff notice, but carelessly and 
negligently allowed him, whilst engaged in the employment and 
discharging his duty in the said mine, to approach so near a point 
where a blast had been put in by the said miners, employes of de- 
fendant, that when the same was exploded by the said employes, 
this plaintiff was, by reason of the concussion, and the rock and 
earth thrown therefrom striking him in the face and upon the body, 
greatly injured, his eyesight being permanently destroyed, and he 
receiving other serious injuries.” 

The point raised by the demurrer is, that the plaintiff and the 





persons exploding the blast were fellow-servants engaged in a com- 
mon employment, though in different branches, and the defendant 
is not liable to plaintiff for any negligence of his fellow-servants, 
nor for any injury springing therefrom. , 

That the defendant as acorporation carrying on the business of 
mining is liable for torts, is well settled. Fowle v. Common Coun- 
cil, 3 Pet., 409. And since, as such corporation, it can act by 
means of agents or servants only, it follows that it is liable to 
third persons for the tortious acts of its agents and servants. In 
this respect it differs from a natural person, who can act and com- 
mit torts personally. But the servants of a corporation are no 
more and no less than the servants of a natural person, and in 
both cases whatever is negligently done or omitted is, as to the 
public, the employer's act. 14 How., 468. It is also established 
law, that a master is responsible to his servant foran injury caused 
by his (the master’s) own negligent act. If, then, a corporation 
can, as master, be directly guilty of a tortious act to the injury of 
its servant, it is good pleading to charge the injury, as the plain- 
tiff has done in this case, to be the result of the negligence of the 
corporation itself, and this consideration might dispose of the de- 
murrer adversely to the defendant. But the argument for the de- 
fendant, as we understand it, goes further, and asserts that. the de- 
fendant, being a corporation, and incapable of acting except 
through the agency of servants, the complaint shows upon its face, 
sufficiently, that the negligence was that of a fellow servant, for 
which the plaintiff has no remedy; in accordance with what is 
stated to be the settled rule of law in this country and in England, 
namely: that a master is not liable to his servant for the negli- 
gence of a fellow-servant while engaged in the same common em- 
ployment, unless he has been negligent in his selection of the ser- 
| vant in fault. Shearman & Redfield on Negligence, tot, sec. 86. 
| The doctrine of law which holds a master responsible for the 
acts of his servants is imbodied in the maxims, gud facit per alium 
facit per se, and respondeat superior, the former being generally 
applied in matters of contract, the latter in matters of tort. The 
maxim respondeal superior proceeds upon the principle that the 
wrongful act of the servant, done in the course of his employ- 
ment, is, in contemplation of law, the act of the master himself. 
And the principle is founded upon public policy and convenience. 
The master chooses his servant/and directs and controls him in 
his work. It is the master who is doing the work, through the 
instrumentality of a servant. There is obvious justice in holding 
him responsible for injuries done by his servants while so engaged 
otherwise, the master might carry on the most hazardous enter- 
prises through the medium of careless and practically irresponsible 
| servants, without liability for injuries caused by such servants to 
| third persons, and so these latter be left virtually without redress. 
The master—the real cause of the injury in such cases—would so 
be allowed to take advantage of his own wrong, in violation of an- 
other established legal principle. The maxim, then, which per- 
mits the injured party to obtain redress from the real author of the 
wrongful act, is founded in wisdom. This is the plain and un- 
doubted rule of law, when the injury is received by a stranger. 
When, however, the injury is done by one fellow-servant to an- 
other, an exception to the general operation of the maxim has 
been made. Itis upon this exception that the defendant relies to 
defeat plaintiff's action. 

This exception is firmly established in England and in the 
United States. The general, though not universal, crrrent of au- 
thority is with the English courts. Whether the rule, as quoted 
above, embracing this exception, is law to the extent claimed, is a 
question now in this court, and one which has never been directly 
passed upon by the Supreme Court of the United States. But the 
language of the latter court in two recent cases shows plainly-that 
the rule is considered open for argument, consideration and pos- 
sible qualification. Packet Company v. McCue, 17 Wall. 508; 
Railroad Company v. Fort, Ibid, 553. In the case of Fort, the 
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court, speaking on the general proposition embraced in the rule, 
said : Whether it be true or not, we do not propose to consider, 
because, if true, it has no application to this case. Yet the case 
was one in which a youtlrof sixteen, being employed in a machine 
shop of the company, lost his arm while obeying a direction of 
_ Collet, under whose superintendance he was, .to ascend a 
ladder and adjust a belt. Indeed, this case can not be reconciled 
with the more extreme English and American cases, and must be 
considered as in some degree a modification of the rule relied 
upon by the defendant, which exempts the master, though the ser 
vants are employed in different branches of the common business 
or are of different grades, the servant injured being under the au- 
thority of the one causing the injury. The highest courts of Ohio, 
Kentucky, Indiana and Wisconsin, have either rejected this rule 
entirely, or modified it so as to exclude from its operation cases 
where the servants are in different departments of the common 
business, or the servant causing the injury is in authority over the 
injured servant. Railroad Company v. Keary, 3 Ohio Stat. 201 ; 
Railroad Company v. Denning, 17 Ohio Stat. 197 ; Railroad’Com- 
pany v. Collins, 5 Am. Law Reg. 265; Gillenwater v. Railroad 
Company, 5 Port. Ind. 339; 7 Ibid. 436; Chamberlain v. Railroad 
Company, 11 Wis. 238. In Dixon v. Rankens, the Court of Ses- 
sion of Scotland wholly denied the rule, as entirely unreconcilable 
with legal reason. 1 Am. Railway Cases, 569. In Pennsylvania, 
two of the five judges, and in South Carolina, three of the ten 
judges, dissent from the leading decision affirming this rule. Ryan 
v. Railroad Company, 11 Harris, 384 ; Murray v. Railroad Com- 
pany, 1 McMullan, 387. ' 

In the present state of judicial decision, enquiry may, without 
presumption, be made whether and how far the rule is or is not 
true ; especially when we remember that it is of recent origin—is, 
in fact an exception engrafted upon an ancient maxim of the com- 
mon law, from considerations of public policy and convenience, 
as the rule best calculated to protect the rights and secure the 
safety of all between whom the social relation of master and ser- 
vant exists. 

On looking into the decisions which support the rule, we find 
they proceed up»n the theory that there is an implied condition in 
every contract of service that the employe takes upon himself all 
the ordinary risks of the service, including the negligence of his 
fellow-servants, and that in consideration of assuming such risks, 
the servant receives increased compensation. 

The justice and policy of this are maintained by these argu- 
ments: That these are perils which the servant is as likely to 
know, and against which he can as effectually guard, as the mas- 
ter ; that they are perils which can be as distinctly foreseen and 
provided for in the rate of compensation as any others ; that where 
several persons are employed in one common enterprise, and the 
safety ofeach depends much on the care and skill with which each 
other shall perform his appropriate duty, each is an observer of 
the conduct of the others, can give notice of any misconduct, in- 
capacity,or neglect of duty, and leave the service, if the common 
employer will not take such precautions and employ such agents as 
the safety of the whole party may require ; that if we are to teach 
each agent, that,for the negligence of others resulting in an injury 
to himself, he can grasp the treasures of his principal, he 
ceases his vigilance over those with whom he works—a bribe is 
held out to him to incur personal risks which 4e may have facili- 
ties to render partially harmless to him, but which may carry de- 
struction to others ; and, finally, that the safety of all will be bet- 
ter secured by enforcing the-rule than by giving the servant his 
action against his master. Farwell v. Railroad Corporation, 4 
Met. 49; dissenting opinion of Spaulding, Judge, in Stevens v. 
Railroad Company, 20 Ohio, 150. This reasoning will not sup- 
port the rule, unless the general terms “‘ fellow servants " and 
“common employment” are taken in a restricted sense. The 
rule requires us to imply cegtain terms not exp:essed by the par- 
ties to be part of the contract of service, and the question is, how 


| 





. far considerations of public policy and convenience authorize 


courts to.go in that direction. 

That every servant takes upon himself the ordinary risks and 
perils of the service he undertakes, must be admitted as a rule 
founded in justice and sound policy. That these ordinary risks 
include all such as are liable to happen in the performance of the 
work he engages to do, although he and his fellow servants dis- 
charge their duty and exercise due care is also clear. 

Nor will it be denied that, if the servant has contracted to serve 
in any specified branch or department of his master’s general bus- 
iness, he assumes the risks arising from the negligence of those 
of his fellow servants, not his superiors in authority, who are en- 
gaged in the same department, whose conduct he has an opportu- 
nity of observing, and to some extent protecting himself by the 
exercise of his own care and prudence from the consequence oftheir 
negligence. But it seems apparent,that any rule which goes fur- 
ther, and throws uponthe servant any risks other than those which 
are the natural and ordinary incidents of the work he agrees todo, 
and which he might fairly anticipate as liable to accompany his 
undertaking, is unjust and indefensible. Such a rule,we think, is 
the one in question, when so construed as to include in the term 
“ fellow-servants engaged in a common employment” all who are 
employed by the same master, though laboring in distinct and 
separate departments of his business. Carried to this extent, the 
rule relieves the master of a responsibility which justice and policy 
alike require he should bear. Among the duties and obligations 
arising out of the relation of master and servant, the law 
regards that of the master to provide for the safety of the men 
in his employment as the first and highest. 
liarly so where, like that of mining, the business is hazardous. 
This obligation includes the exercise of due care in the selec- 
tion of all who are to act for him, and at least to see to it that 
those who labor in one department of his business are not injured 
by his chosen servants in another. Unless this is so, there is no 
adequate protection to the laborer against his employer’s negli- 


‘gence; for the workmen in one department, having no authority 


over those in another, nor any opportunity of observing or influ- 
encing their conduct, or of guarding themselves by their own care 
and prudence, are defenceless save through the watchful care of 
the master, which can be secured only by throwing upon him the 
responsibility of seeing that each department of his business is 
conducted with due care. It is assuming the whole question—as 
to the reason, justice and policy of exempting the master from lia- 
bility in such cases—to say that such exemption is implied from 
the contract of service ; for unless the exemption is demanded by 
reason and sound policy, it ought not to be implied. 

The defendant is a corporation engaged in mining. From the 
trustees down tothe lowest grade of its employees, all are en- 
gaged in one common object—namely, obtaining gold and silver 
from the mine. In a general sense, they are all fellow-servants 
engaged in a common service. Yet no court, it is believed, has 
gone so far as to say that all these are fellow-servants within the 
rule contended for here by the defendant. Ifthe defendant neg- 
ligently provides insufficient machinery, the negligence is neces- 
sarily that of some one of its servants; yet all the courts agree 
that it may be liable to one of its servants for such negligence. 
So, if there is neglect in Selecting a servant it must be the neglect 
of some servant of the corporation ; yet there is no doubt that the 
corporation is liable if, from such a neglect, injury results to a fel- 
low-servant. In these cases, the servant injured, and the one 
guilty of negligence, are not regarded as fellow-servants within 
the rule. Hence, itcan not be truly said that the servant, by his 
contract of service, impliedly takes upon himself the risk of injury 
from the negligence of a// who, in a general sense, are his fellow 
servants. As between some who, in common speech, are prop- 
erly enough called fellow-servants, the master’s liability attaches ; 
as between others, it does not. The term itself, as used in this 
connection, is badly chosen, and well calculated to mislead. For 
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in the light of the decisions, it does not mean all who are em- 
ployed by the same master to carry out a common business, but 
only such as serve together in such connection and in such ca- 
pacity that the law exempts the master from liability for injuries, 
one to another, caused by negligence. Who are to be considered 
fellow-servants, engaged in a common business, within the rule is, 
in some degree, an open question in each case, to be determined 
by the facts of the particular case. But there should be some es- 
tablished principle to guide us in determining that question, and 
it ought to rest on sound reasoning. The principle which lies at 
the foundation of the master’s exemption in any case, is this: 
That the servant, having voluntarily entered into a contract of 
service to do a specified work for a specified compensation, has 
thereby accepted the ordinary perils incident to doing that work ; 
and whenever the negligence of another employee of the same 
master can be considered an ordinary risk, one which he might 
reasonably anticipate at the time of making his contract, he ac- 
cepts also the perils liable to happen through such negligence. 
And it seems clear, that upon this principle those only are fellow- 
servants for whose negligence, one to another, the master is ex- 
empt, who serve in such capacity and in such relation to the 
master and each other that the means of the servants to protect 
themselves are equal to or greater than those of the master to af- 
ford them protection ; and that further than this justice and policy 
forbid us to carry the implied portion of the contract of service. 
Beyond this an injured servant has as clear a title to relief against 
the master as a stranger, upon the maxim resfondeat superior. 
Such cases as that of Fort, in 17 Wallace, and Ford v. Railroad 
Company, 110 Mass., 240, with many others, show that the con- 
tract of service is not presumed to regulate all the rights and du- 
ties of the parties. Under various circumstances the master has 
been held liable to one servant for the negligence of another, not- 
withstanding the privity of contract. In such cases the master’s 
liability attaches, not by virtue of his contract, but upon the maxim 
respondeat superior, which maxim our supreme court has said is 
of “ universal application,” and ‘‘wholly irrespective of any con- 
tract, express or implied, or any other relation between the injured 
party and the master.” Railroad Co. v. Derby, 14 How., 468. 

Regarding the case at bar in the light of the conclusions thus 
reached, the complaint states a good cause of action, and it is not 
enough to defeat it that the negligence charged must have been 
that of some servant of the defendant employed in the same gen- 
eral business with the plaintiff. To defeat the action, it must ap- 
pear that the plaintiff and the person whose negligence caused the 
injury were fellow-servants within the principles announced in this 
opinion. 

The demurrer is overruled. 





Negligence—Pleading. 


J. P. KNARESBOROUGH v. BELCHER SILVER MINING 
COMPANY. 


United States Circuit Court, District of Nevada, 


Before Mr. Justice FIELD, and Mr. District Judge HILLYER. 


In an action by an employee against his employer, a corporation, for damages foran in- 
jury caused by a defective floor, it is not necessary to allege that the defendant had, or 
that the plaintiffs had not, knowledge of the defect. 


Opinion by HILLYER, District Judge; Mr. Justice FIELD con- 
curring. ; 
_ The plaintiff sues for injuries received while in the defendant's 
employment... The injuries were caused by a defective floor or 
platform upon which he was at work, and it is alleged in the com- 
plaint that the defendant provided this insecure and defective 
platform negligently. There is no allegation in the complaint that 
the plaintiff did not know, or that the defendant did know, 
that the floor was defective and insecure. 





To this complaint a demurrer is filed for two causes: First—For 
the want of an allegation of knowledge on the part of defendant, 
and a want of it on the plaintiff's part that the floor was defective. 
And second—Because the injury, if any, resulted from the negli- 
gence of plaintiff's fellow-servants. 

That the plaintiff is not, in making out his case, required to 
show a want of concurring negligence on his part is settled by the 
Supreme Court in Railroad Company v. Gladman, 15 Wall. 4o1. 
The court there say: ‘‘ The plaintiff may establish the negligence 
of the defendant, his own injury in consequence thereof, and his 
case is made out. If there are circumstances which convict him 
of concurring negligence, the defendant must prove them, and 
thus defeat the action. Irrespective of statute law, the burden of 
proof on that point does not rest upon the plaintiff." Knowledge 
on the part of plaintiff that the platform was defective and unsafe 
is clearly a circumstance tending to convict him of concurring neg- 
ligence, the proof of which, upon the authority cited, rests upon 
the defendant. It was therefore unnecessary to allege a want of 
knowledge on his part. 

As to the want of an averment of knowledge on defendant's 
part, if such knowledge is a fact, without proof of which the plain- 
tiff can not establish the charge of negligence, then it should be 
averred. If, however, the defendant may be convicted of negli 
gence, though ignorant of the defects in the platform, then the 
complaint is sufficient, and the question of defendant’s knowl- 
edge, or want of it, is important as a matter of evidence only, in 
proof of the essential fact, which is the negligence. 

That the latter proposition is the true one, appears both by the 
weight of authority and reason. In cases like the present, knowledge 
is regarded as an ingredient of negligence, which may be proved un- 
der an allegation of negligence. It was so held upon demurrer, in 
Byron v. Telegraph Company, 26 Barb. 39. If a master’s per- 
sonal knowledge of defects in his machinery is necessary to his 
liability, says Mr. Justice Byles, the more a master neglects his 
business and abandons it to others, the Jess will he be liable. * 
* But knowledge is only on ingredient in negligence. Clark v. 
Holmes, 7 H. & N. Ex. 937. Knowledge is only a fact in the 
case, to be considered by the jury with the other circumstances in 
determining on the one hand whether the defendant has been 
guilty of negligence, and on the other whether the plaintiff has 
been guilty of contnbutory negligence. But in neither case is 
such knowledge conclusive on the point. Ibid, and William v. 
Clough, 2 H & N. 258. To the same effect is the case of Ford v. 
Railroad Company, 10 Mass. 240. Speaking of knowledge on 
defendant's part, the court said: ‘‘ The question was not whether 
the officers named knew or might have known of the defect, or of 
the incompetency of those who had charge of repairs, but whether 
the corporation in any part of its organization, by any of its agents, 
or for want of agents, failed to exercise due care to prevent injury 
to the plaintiff from defects in the instrument furnished for his use. 
Upon this point we think the demurrer is not well taken. 

The second cause of demurrer alleged, is that the injury, if any, 
resulted from the negligence of plaintiff's fellow-servants. 

In the case of Kieley against the same defendant, this point was 
discussed at some length at this term, and the conclusion reached 
that the doctrine contended for by the defendant was not law. It 
was this: That the defendant, being a corporation, and unable to 
act otherwise than by means of servants, all persons employed by 
it in the same general business must necessarily be fellow-servants, 
within the rule exempting the master from liability for the negli- 
gence of one servant to another. It is unnecessary to discuss the 
point in this case, or do more than refer to what was said by the 
court in Kieley’s case. 

The demurrer is overruled. 





—A TIN POT, valued at fifty cents, has lately been the subject of contention 
in a Brooklyn court, where the lawyers’ fees were two hundred and fifty dol- 
lars, and the damages were laid at three thousand dollars. 
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Negligence by Surgeon — Contributory Negligence 
by Patient. 


WILLIAM GEISELMAN v. ANDREW J. SCOTT.* 
Supreme Court of Ohio, December Term, 1874. 


Hon. GEORGE W. MCcILvANE, Chief Justice. 
‘* GEORGE RIx. 
“© JoHN WELCH, 


Justices. 
«WILLIAM WHITE, 


1. A surgeon assumes to exercise the ordinary care and skill of his profession, and is 
liable for injuries resulting from his failure to do so; yet if his patient neglects to obey 
the reasonable instructions of the surgeon, and thereby contributes to the injury com- 
plained of, he can not recover for such injury. 


2. The information given by a surgeon to his patient concerning the nature of his 
malady, is a circumstance that should be considered in determining whether the patient, 
in disobeying the instructions of the surgeon, was guilty of contributory negligence 
@r not. 

Motion for leave to file a petition in error to the District Court 
of Ashland County. 

Geddes, Dickey & Fenner, for plaintiff : 

If a surgeon fails to exercise the ordinary care and skill of his 
profession, and thereby damages ensue to the patient, the patient 
may recover for such damages. 17 Ohio St. 262. 

Failure of the patient to comply with the instructions of the sur- 
geon does not constitute contributory negligence, where the in- 
structions require more than the ordinary care and prudence of a 
person not a physician or surgeon. McCandless v. McWha, 22 
Penn. St. 272. 

In all its principles this case differs from that of Hibbard v. 
Thompson, 109 Mass. 286. 

+ Matson & Leyman, for defendant: 


The doctrine of contributory negligence applies. Shearman & 
Redfield on Negligence, secs. 34, 37, and notes ; 3 Ohio St. 172; 6 
Ohio St. 109 ; 11 Ohig St. 571 ; Hibbard v. Thompson, 109 Mass. 
286. 

McCandless v. McWha, 22 Penn. St. 272, lays down a contrary 
rule from that claimed by counsel for plaintiff. 


Rix, J.—This was an action to recover of the defendant, a phy- 
sician and@surgeon, for malpractice in treating a swollen and dis- 
eased foot and ankle of the plaintiff. One of the questions pre- 
sented for our consideration, arises upon the refusal of the court to 
instruct the jury as requested by the plaintiff, and upon the instruc- 
tions given in relation tothe question of contributory negligence, 
on which subject there was testimony, tending to show such negli- 
gence on the part of the plaintiff. The instructions requested by 
counsel for plaintiff, were : 

1. “‘ That if thay find any want of the ordinary care, skill, or 
diligence of physicians and surgeons, on the part of the defen- 
dant, which diminished the chances of the plaintiff's recovery, or 
increased his sufferings, or prolonged his illness, such want of 
care, skill, or diligence would constitute injury to the plaintiff, for 
which he is entitled to recover.” 

2. “‘ That if they find the plaintiff retained the defendant as a 
physician and surgeon to manage, take care of, and treat the dis- 
eased and swollen foot and ankle of the plaintiff described in the 
petition, in a skillful and proper manner, and that the defendant, 
being so retained, did professionally, as a surgeon and physician, 
manage and treat said diseased and swollen ankle, and in such 
management and treatment did not exercise the ordinary care, skill, 
and diligence of surgeons and physicians in such cases, and injury 
resulted to the plaintiff from such want of care, skill, and diligence, 
then, and in that case, the plaintiff is entitled to recover in this ac- 
tion,” —which the court gave to the jury with this modification : 

“ Ifyou shall find that the defendant directed the plaintiff to 
observe absolute rest, as a part of the treatment to said foot, 





*From advance sheets of 25 Ohio State Reports, received through the 
courtesy o¥ the publishers, Messrs, Robert Clark & Co., of Cincinnati. 











and that direction was such as a surgeon or physician of ordin- 
ary skill would adopt or sanction, and the plaintiff negligently 
failed to observe such direction, or purposely disobeyed the same, 
and that such neglect or disobedience approximately contributed 
to the injuries of which he complains, he can not recover in this 
action, although he may prove that the defendant’s negligence 
and want of skill also contributed to the injury. This grows out 
of the doctine that a party, who has directly, by his own negli- 


gence or disregard of duty, contributed to bring an injury upon , 


himself, can not hold other parties, who have also contributed to 
the same, responsible for any part thereof, nor does it make any 
difference that one of the parties contributed in a much greater 
degree than the other; the injured party must not have contrib- 
uted at all.” 

We are of opinion that the court did not err in so modifying the 
instructions requested by the plaintiff, whether the action be 
regarded as based upon the implied contract of the surgeon or 
upon tort. 

It is a well-settled principle of law, that a party seeking to re- 
cover for an injury, must not have contributed to it in any degree 
either by his negligence, or the disregard of duty imposed upon 
him by a party who, by his negligence or want of care or skill, 
may also, in some degree, have contributed to the injury. Smith 
v. Smith, 2 Pick. 621 ; Hibbard v. Thompson, 109 Mass. 286. 

This principle, as well as the evidence in the case, was entirely 
ignored by the instructions asked to be given to the jury by 
plaintiff’s counsel. 

It is also claimed that the court below erred in overruling the 
motion of the plaintiff for a new trial on the ground that the ver- 
dict was contrary to the evidence. 

This claim is based upon the alleged facts, among others, that 
the testimony shows that the neglect and refusal of the plaintiff 
to obey the instructions of the defendant as to the condition in 
which the foot was to be kept, that of “absolute rest,’’ was in- 
duced by the false information given by the defendant to plaintiff 
concerning the nature of his malady, and that the defendant, by 
his want of skill in the treatment of the disease, causéd the 
injury. 

Upon these points, the testimony contained in the record is 
conflicting. 

It is undoubtedly true, that the information which a surgeon may 
give to a patient concerning the nature of his malady, is a circum- 
stance that should be considered by the jury in determining the 
question whether the patient, in disobeying the instrugtions of the 
surgeon, was guilty of contributory negligence or not. 

No special instruction was asked upon this point at the trial in 
the court of common pleas, and as we are unable, from an examina- 
tion of all the testimony, to say that the plaintiff was misled by 
any false statement made to him by the defendant, as to ‘the 
nature of his malady, we are of opinion that the court did not err 
in overruling the motion on this ground. 

The remaining point was fully and fairly submitted to the jury 
by the court, upon all the evidence in the case, and we do not 
think their finding should be disturbed. LEAVE REFUSED. 

McILvaIneE, C. J., and WELCH, WHITE, and GILMORE, JJ., con- 
curring. * 








Briefs. 

Negligence of Railway—Fences—Injury to Property-—-Dam- 
ages.—W. M. Querry v. M. K.& T. R. R. Co. In the Supreme Court of 
Missouri. Brief for defendant, pp. 18. This was an action for damages for 
injuries sustained by plaintiff in loss of a cow, through negligence of defend- 
ant in not keeping up a fence, and in rendering said cow worthless by per 
mitting a train to run over her, [Address J. Montgomery, Jr., Esq., Sedalia, 
Mo.] 3 

Double Damages.—E. C. Parish v. M. K.& T. R. R. Co. In the Su- 
preme Court of Missouri. Brief for the defendant and appellant, pp. 7. In 
lower court, verdict was returned for certain sum, which, on motion, was dou- 





bled. Defendant excepted on ground that court had no jurisdiction. [Address 


* J. Montgomery, Jr., Esq.] 
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Ejectment to recover of Railroad Company Lands used in 
Constructing the Same.—W. Quayle v. T. and N. R. R. Co. In the 
Supreme Court of Missouri. Brief for defendants, pp. 18. Plaintiff's land 
was condemned by authority to allow defendants to build roads thereon. 
Defendants, upon judgment, paid necessary damages into court, for said plain- 
tiff. [Address J. Montgomery, Jr., Fsq., Sedalia, Mo.] 

Power of one Executor, the other not qualiying, to carry out 
the Testator’s Will.—T. J. Johnson v. Drucilla Bowden. In the Su- 
preme Court of Texas. Brief for plaintiff, pp. 13. A testator dying, only one 
executor qualified. This executor carried out the terms of the will, and sold 
land to plaintiff. Question arises, could one executor, or trustee, execute a 
trust, the other not joining? [Address T. T. Gammage, Esq., Palestine, 
Texas. ] 

Taxation by Town for Subscription to Railroad—Election.— 
Noesen ¢¢ a/. v. Port Washington e¢ a/. Supreme Court of Wisconsin. 
Brief for plaintiff, pp. 16. It is asserted that the town officers called a meet- 
ing in an illegal manner, where it was voted that the town take certain stock ina 
certain railroad. This action is to prevent threatened taxation under that 
vote. [Address Smith & Stark, Milwaukee, Wis.] 


Banks and Banking—Conversion of Deposits.—Firs t Nat. Bank 
of Manhattan v. Citizens Bank of Topeka. In the United States District 
Court of Kaysas. Brief for plaintiff, pp 21. Statement of the case: A de- 
posit of a note for six thousand five hundred and twenty-four dollars, and of 
seven hundred and fifty dollars in cash was made with ‘the defendant for the 
benefit of the plaintiff. This deposit, the petition alleges, the defendant 
wrongfully converted to its own use and benefit, The evidence on the trial 
showed that the cashier of the defendant, in conspiracy and collusion 
with the party depositing, re-delivered the deposit to said party without the 
knowledge or consent of the plaintiff. The deposit was made in pursuance 
of the compromise of an attachment suit, wherein the plaintiff had attacheda 
herd of Texas cattle, as the property of Andrew Wilson, one of the deposit- 
ing parties. The plaintiff released its attachment, the cattle were driven out 
of the district, and then the defendant gave up the deposit to Wilson again, or 
to his order. The jury returned a verdict in favor of the plaintiff for seven 
thousand five hundred dollars. A motion is now made in arrest of judgment 
and also for a new trial. [Address G. C. Clemens, Esq., Topeka, Kan.] 

«=U. S. Patents versus Spanish Grants.—D. A. Harvey ef ai, v 

Ferdinand Rusch ef a/, Circuit Court, St. Louis County, Missouri. Brief. 
for plaintiffs, pp. 38. The plaintiffs claim the land in controversy as the legal 
répresentatives of patentees of the United States; the defendants, under grant 
rom the Spanish government, in 1802, confirmed by Congress in 1860. It is 
urged that Spain had no right in the land in 1802, and could have made no 
valid grant. So that the act of 1860 could not extend to any such grant, as 
that would be to confirm that which was void. The brief is an able discus- 
sion of many points under the acts of 1805, 1814, 1816 and 1836, pertaining to 
the subject. [Address P. E, Bland, Esq., St. Louis, Mo.] 

Property in Logs from Indian Reservation.—v. S. v. Geo. Cook 
Supreme Court of United States. The treaty of 1838 gave certain Indians a 
reservation, whence logs were sold, in which logs the government claimed pro- 
prietorship. This is an argument for defendant, the vendee of the Indians, 
pp. 9. [Address Winfield Smith, Esq., Milwaukee, Wis.] 

Franchises—Right of One Railway to Condemn Road of An 
other.—Central City Rev. v. Fort Clark Rev. Supreme Court of Illinois 
Brief for plaintiff, pp. 30. Each railway was chartered to run between the same 
points, and defendant seeks to have court condemn plantiff's road to a certain 
extent, for the use of defendant; which plaintiff declares an infringement of 
its franchise and improper use of right of eminent domain. [Address L. Har- 
mon, Esq , Peoria, IIls.] 

Breach of Promise.—Glasscock v. Shell. In the Supreme Court of 
Texas. This is the first case of the kind in Texas. The brief of plaintiff and 
appellant was noticed in No. 39, p. 631 ante. Supplemental brief for appellant, 
pp. 34. This case involves the richest discussions which have come before the 
eye of the “brevity man” of the JOURNAL. [Address Peeler, Montgomery 
& Fisher, Austin, Texas. 

In our notice of briefs, ante, p. 667, we should have stated that Messrs. Low 
and McDougal were for defendant, and not plaintiff, in the case of Livingston 
Co. v. St. L., C. B., & O. R. R. Co. 








Summary of Our Legal Exchanges. 

COMMERCIAL AND LEGAL REPORTER, OCTOBER 6.* 
Advancement—Transfer of Stock into Joint Names of Trans- 
feror, Daughter and Son-in-Law—Survivorship.—Batstone v. Sla- 
ter. English Court of Appeals in Chancery, Before the Lord Chancellor 





*Nashville, Tenn, ; James Browne. 





(Cairns) and Lord Justice James. A widow transferred stock which had 
previously stood in the joint names of her husband and herself, and to which 
she had become entitled by survivorship on the death of her husband, into 
the joint names of herself, her daughter, and her daughter's husband; and 
the dividends of the stock were enjoyed by the transferor during her life. 
The daughter died before her mother, and the son-in-law survived the mother, 
Held (affirming the decision of Hall, V. C.), that there was no resulti ng trus 
and that the son-in-law was entitled to the fund by survivorship. 


CHICAGO LEGAL NEWS, OCTOBER 9g. 


Bankruptcy—Claim of Person Holding Stocks on a Margin— 
Sale-Deficiency—Expunging Claim —/x re John H. Daniels, a bank- 
rupt, U.S. Dist. Court, N. D. of Ill. Opinion by Blodgett, J. The bankrupt 
was a banker in Illinois. The claimants, who were stock brokers in New 
York, purchased stock upon the order of Daniels, the bankrupt, paying the 
money therefor and receiving and holding the stocks, together with a margin 
of the ten per cent., or less, as security for the money advanced by them. At 
the time Daniels was declared a bankrupt, the stocks could have been sold by 
the claimant so as to have left a small balance in favor of Daniels, but the 
claimant held the stocks until they depreciated, sold them, and then filed his 
claim against the bankrupt's estate for the balance. The court Ae/d, that it 
was the duty of the claimants to take notice of the adjudication pf bankruptcy 
of Daniels, and that they were bound to know that their correspondent had lost 
his ability to pay, and that the management of his affairs was thereafter in the 
hands of the court, and if they had notified the court it would have ordered 
the stocks sold before they depreciated in value, but not having done so, and 
having sold them without the order of court, the debt having accrued after the 
adjudication in bankruptcy, the claim is not allowed, but expunged. 


Bankruptcy—Record of as Evidence—Corporation—Assess- 
ment by Authority of Court.—Michener, Plaintiff in Error, v. Payson 
Assignee of the Republic Ins. Co., Chicago. U. S. Cir. C., E. D. of Pa 
Opinion by McKennan, J. 1. The record as certified by the clerk was prop- 
erly admitted, not only to prove the assignment, but also to show that an 
assessment by authority of the bankrupt court upon the stock of the bank- 
rupt insurance company to pay losses had been made; that the certificate be- 
ing of all “‘ matters of record” touching the assessment, it was properly ad- 
mitted to show that fact, although it did not purport to be-a complete record 
of the whole proceedings. 2. The court appointing the assignee has exclu- 
sive jurisdiction of the administration of the bankrupt's assets, and to their 
distribution among creditors ; that any adjudication which it may make in the 
exercise of this jurisdiction is unquestionable in a collateral proceeding in 
another form; that the assessment in question was directed and sanctioned 
by the court, which has authority so to adjudge, and for any excess in it redress 
must be sought in that tribunal, . 


THE AMERICAN LAW REGISTER, OCTOBER.* 


Prescription—Profit a prendre—The Word “ Beach.”—Merwin v 
Wheeler. In Supreme Court of Errors of Connecticut. [14 Amer. L. Reg. 
(N. S.) 601.] Opinion/by Seymour, C. J. 1. A strip of sandy beach, mainly 
valuable for its sand as an article of merchandise, was owned in fee by the 
plaintiffs, and the defendant claimed a prescriptive right to take sand ad 4di- 
tum therefrom. Heid, that evidence that the defendant, as one of the public 
and not as incident to an estate in other lands, had taken sand ad Uibitum 
from the beach, did not tend to prove an individual prescriptive right. 2. 
Such an unlimited right to take the sand would be equivalent to full owner- 
ship, and inconsistent with the plaintiffs’ title in fee. 3. A prescription, as 
well as a custom, to be valid must not be unreasonable. 4. The right would 
be a profit a prendre and not an easement, and such rights must, as a general, 
and perhaps universal rule, be prescribed for as incident to other lands, for, 
the benefit of or in connection with which the rights are to be exercised. 5. 
The word “ beach,”’ has no such inflexible meaning that it must denote land 

Interest not always Recoverable—Interest in Virginia.—Har- 
manson, Assignee, v. Wilson. United States District Court, East. District of 
Virginia. Opinion by Hughes, J. [14 Am. L, Reg. (N. S.) 627.] 1. Where 
interest is not expressly stipulated for in the contract, it is not an essen- 
tial part thereof, and the state may prohibit its recovery without impairing 
the obligation of the contract. 2. In Virginia the interest is only recover- 
able by virtue of statutes which make the allowance of it discretionary with 
the court and jury. Therefore a statute allowing an abatement of interest 
that accrued during the war, between citizens of the same state, is constitu- 
tional and valid. 3. Semd/e, the act would be valid in Virginia, even in cases 
where interest was expressly contracted for. 

Assignment by Debtor, Valid—National Bankrupt Act.—Cook v. 
Rogers, Garnishee of Bow. Supreme Court of Michigan. Opinion by 
Graves, J. [14 Am. L, Reg. (N. S.) 633.] 1. An assignment by a debtor of 
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all his property in trust for the payment of his debts, is an exercise of owner- 
ship by virtue of the common law and is valid, irrespective of any insolvent 
laws. 2. Hence the fact that the passage of a national bankrupt act has ipso 
facto suspended the insolvent laws of the state, does not make such an assign- 
ment void, so that a creditor can,by a proceeding in the state court, attach the 
property in the hands of the assignee. 3. Whether such an assignment is an 
act of bankruptcy which will give the federal courts jurisdiction to set it aside 
and assume the administration of the estate under the bankrupt law, is a diff- 
erent question, which can only be raised in the bankruptcy court. Until ac- 
tion by the latter, the state court will sustain the validity of the assignment, 
between high and low water mark. 6, It is not necessary that the court 
should order the parties called before taking the verdict of the jury. 
THE INSURANCE LAW JOURNAL FoR SEPTEMBER*. 

Answers, when Representations and not Warranties—Inter- 
pretation of Sp*cial Answers.—Fitch v. American Popular Life Ins. Co. 
In the New York Court of Appeals. Opinion by Rapello, J. [4 Ins. L. J. 
665]. 1. Where the languge of the application and policy is such as to give 
the insured every reason to believe that nothing but gross carelessness or de- 
liberate misrepresentation will avoid the policy, and that if the answers are 
given in good faith, the claim will not be contested, and where the questions 
are numerous, puzzling, and very difficult to answer correctly, the answers 
will be regarded as representations although declared in the policy and appli- 
cat ion to be warranties. To sustain a nonsuit the answers must be shown not 
only untrue, but fraud must be so conclusively proved that there is no ques- 
tion for a jury. 2. The question whether he ever had any illness, local disease 
or injury in any organ, was answered,no. eld, that a temporary injury to 
the eye six years before, and then healed, was not conclusive evidence of 
fraud or breach of warranty. 3. The question of fraud was for thejury. To 
the question, “‘ Family physician, and each one who has ever given the party 
medical attendance,” the answer was,‘ Have none.” He/d, that the sup- 
pression of physician's name who had given temporary treatment several years 
before, was not conclusive evidence of fraud, but a qucstion for the jury. 


Change of Title that avoids a Policy.—Perry v. Lorillard 
Fire Ins. Co. New York Commission of Appeals. [4 Ins. Law J. 673.] 
The policy provided that it should be void “ifany change take place in 
title or possession, whether by legal process, or judicial decree/ or voluntary 
transfer or conveyance.” The insured was adjudged a bankrupt under the 

, U.S. bankrupt act of March 2d, 1867, and his property assigned by the reg- 
ister to the assignee in bankruptcy. The policy was issued subsequent to the 
passage of the act. He/d, that this was a change of title within the policy clause 
and the mortgagee to whom the loss was payable, being subject to the rights 
of the insured, could not recover. 

Definite Rate of Premium and Duration of Policy Necessary— 
Usage of Company.—Strohn v. Hartford Fire Ins. Co. Supreme Court of 
Wisconsin. Opinion by Cole, J. [4 Ins. L. J. 680.] An agreement with an 
agent to insure, in which neither the rate of premium nor time the insurance 
was to run were fixed upon, but were left subject to future adjustment, does 
not constitute a valid contract of insurance. The principal of a promissory 
note or check silent as to time, can not be applied to a contract of insurance. 
Usage of the company as to its practice in its insurance with other parties is 
immaterial where no complete contract has been made. 

Tax upon Premiums Due from all Collectible.—The People etc., 
v V. P. Collier, Supreme Court of Michigan. Graves, J. [4 Ins. L. J. 693.] 
By the Michigan act of 1869, the tax was to be upon “all premiums received 
in cash or otherwise.” By the act of 1871 it is authorized and required to be 
“ upon the premiums received,” and also on such sums as, within the year, 
“ shall have been agreed to be paid for any insurance effected or agreed to be 
effected or procured. The maximum premiums due in that state on life poli- 
cies of a mutual life company in 1373, were $287,019.25. In conformity with 
an understanding, as claimed by the company, with its policy-holders, to re- 
Strict exactions to the cost of insurance, the actuai collections of that year 
were reduced to $169,275.58. The amount being determined by crediting on 
the premiums due $117,743.67 over payments made in 1872. He/d, that the 
excessive payment of 1872 was resolved by the company into a part payment 
of the premium of 1873, and as such liable to taxation, and under either statute 
the tax was due on the whole premium collectible, and not merely on the 
amount actually collected during the year; and thatthe act of 1871 was not 
meant simply to more accurately define the act of 1869, but also to enlarge its 
scope. ; 

Parol Contract—Limitation of Time—Warranty.—Smith v. Glen's 
Falls Ins.Co. New York Court of Appeals. Opinion by Church, Ch. J. [4 
Ins. L. J. 708.] In an action upon a parol contract, after the loss, between 
the company and the insured, to pay a specified sum in liquidation of the 
claim, the agreement operates as a waiver of any limitation of time or breach 


Where there has been no request to find as to the fact of a breach of war 
ranty, and no exception to a refusal so to find, a court of review will not look 
into the evidence to reverse a judgment. 


ADVANCE SHEETS OF 54 NEW HAMPSHIRE REPORTS.* 


Insurance of Mortgage Interest—Effect of Subsequent Sale to 
Mortgagee and Extinction of Mortgage.— Burbank and Son v, 
McCleur and Co. and Trustees. [54 N. H. 339.] A., owning personal prop- 
erty, gave to B. a mortgage of the same to secure a debt he owed him, after 
which he procured an insurance upon said property, and had the policy issued 
to and in the name of A., but payable in case of loss to B., as his interest 
might appear. Afterwards B. bought one undivided half of this property, 
giving up the mortgaged debt in part payment for the same,and entered 
into partnership with A. in business and in the use of said property. Held 
that there was no need for any transfer or assignment of the policy of insur- 
ance; and that in case of loss, the creditor of the firm would hoid the funds 
in the hands of the insurance company upon the trustee process, in preference 
to the creditors of either of the individual partners. 


One Witness to Mortgage Enough to Convey Title between 
the Parties.—Sanborn v. Robinson. [54 N. H. 239.] A mortgage of real 
estate, witnessed by only one witness, is sufficient to convey the title as be- 
tween the parties, and all others who had actual notice of the existence of 
such mortgage. 


Witness properly Summoned must attend Court—Endorse- 
ment of Attorney-General—On Failure to attend, Capias issue:;. 
—State v. Tebbetts. [54 N. H. 240.] 1. When a witness is summoned to 
attend a court and testify in any specified case, or to testify before the grand 
jury at any term of the court by having a proper subpcena read to him, and 
his legal fees for travel and attendance paid or tendered to him by a proper 
officer or by a private individual, it is the duty of the witness to attend such 
court and testify according to the command of the summons. 2. Whena 
subpoena is sent out under the endorsement of the attorney-general or the 
county solicitor, and the same is properly served upon the witness, it is his 
duty to attend court and testify according to the command of the summons, 
without having any fees paid or tendered. 3. Such endorsement of the sub- 
poena by the prosecuting officer of the state is a sufficient guaranty that his 
fees will be paid by the county. 4, When a witness has been summoned in 
either of the modes stated above, and fails to attend according to the com- 
mand of the summons, and the facts of such service are properly returned to 
the court, the court will ordera capias to issue against such witness to answer 
for his default. 


Unadjusted Partnership account not Good as Set-off—Admis- 
ibility of Evidence of Final Adjustment.—Benson v. Tilton and 
Wife. [54 N. H.174.] 1. An unadjusted partnership transaction or ac- 
count is not a proper matter for specification or a set-off in an action at 
law. 2. B. broughta writ of entry upon a mortgage against T. and his wife. 
A son of T. had sold the note, which was secured by the mortgage, to B., 
with whom he had been in partnership, but they had dissolved and made a 
partial adjustment of their partnership business before suit brought.T. offered 
to show that the partners had made a full and final adjustment of said partner- 
ship busiuess, and that in such adjustment the plaintiff had been fully paid for 
this note and mortgage, and had agreed to give up the same to the defendant 
orhisson AHe/d, that the evidence was competent. 


Agreed Case is Admission of Facts—Court uses Discretion to 
Discharge such Case— Evidence.—Page, Adm’r., v. Brewster's Ex'rs. 
[54 N. H. 184.] 1. An agreed case, expressed to be ‘for the purposes of 
this suit,” is an admission of the facts therein stated, not only for the purpose 
of determining the questions of law raised by the case, but for any and all 
subsequent proceedings to the close of the suit, and may be given in evidence 
to the jury unless the intention of the parties otherwise appears from the case. 
2. An application to discharge a case agreed, or to relieve a party from its 
operation, is addressed to the discretion of the court, and will be, exercised 
only when it is made clear that it is necessary to prevent injustice. Much less 
will the court exercise its power to afford such relief to the party asking it who 
has been guilty of laches, when it appears that it will do injustice to the op- 
posite party, he having been guilty of no laches, but has relied in good faith 
upon using such agreed case as an admission by the other side of facts therein 
stated. C. W. B., being indebted to his sister H. B. in the sum of $1,500, 
gave her a writing, by the terms of which he promised to pay her “ during her 
lifetime $90 per year semi-annually, being the interest at six per cent of $1,500 
—the principal to be paid to her personally when she may require it, but to no 
other person. This obligation will bind my heirs in case of my decease, and 
release them from any obligation beyond her lifetime." 3. C. W. B., having 
paid to H. B. $45 every half year during his life, died August 4, 1868. 
Subsequently his executors continued to make half-yearly payments of $45 each 





of warranty in the policy, unless the contract was procured by fraud. 
*New York ; C. C. Hine. 
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to her, until and including July 1, 1869. On August 9, 1869, in response to 
her written demand for the payment of the principal sum of $1,500, they paid 
her $393.50, and on January 1, 1870, they paid her $33.20 being the interest 
then due upon the remainder of the principal sum. May 12, 1870, after mak- 
ing a further demand on that day for the balance due upon said writing, H. B. 
died. The executor of H. B. brought an action against the executors of C, 
W. B to recover said balance. Upon the trial the defendants offered to prove 
(1) that H. B. in her lifetime admitted that the writing was given for money 
which C, W. B. invested for her, and which was lost ;—-Ae/d, that the evidence 
was immaterial; (2) that H_ B. admitted in her lifetime that she was not to 
call for any part of the principal sum, unless it was necessary for her support : 
—held, that the evidence was inadmissible, because it contradicted the writ- 
ten agreement; (3) that within 48 hours preceding the death of C W. B., she 
agreed that if L. W. B. would agree to pay her $90 per year so long as she 
lived, she would surrender said writing, and that said L. W. B. did so agree ; 
—held inadmissible, because it sets up a nude agreement infer alios, and be- 
cause it was never executed on either part ; (4) that the executor of C. W. B. 
paid her $393.50, August 9, 1869, part of said sum of $1,500, in comsideration 
of which she-agreed that she would not call for any more of said principal sum , 
—held inadmissible, because it sets up a verbal release without consideration ; 
(5) that H. B., immediately after said payment of $393.50 asked the forgive- 
ness of Mrs. C. W. B., one of the executors of C. W. B., for making said de 
mand, and promised that she would not call for any further sum upon said 
writing than the interest ;—Ae/d inadmissible, because it set up a verbal release 
without consideration ; (6) that H. B. was not of sufficient capacity to make 
the demand of May 12, 1870; that the same was not hers, but was made by 
one G. G. B. when she was dying ;—Ae/d immaterial ; that the first demand 
was sufficient to fix the liablility of the defendants. 


Attachment—Sale of Attached Property—Bankruptcy more 
than Four Months after Attachment Mads—Mortgaged Propertv 
in hands of Assignee—U. S. Bankrupt Law Supersedes State 
Law—Assignee may Waive Notice.—Rowe v. Page. [54 N. H. 190.] 
1. At the April term, 1873, of this court, on the final calling of the docket, 
and during the absence of the plaintiffs’ counsel, the counsel for the defend- 
ants withdrew his appearance, and a default was entered, and “ judgment 
nisi’ entered upon the docket. Neither the plaintiffs nor their counsel had 
any knowledge that the case was not continued, until a short time previous to 
the next term. At the next term, on motion of the plaintiffs’ counsel and a 
statement of these facts, the action was brought forward and judgment ren- 
dered for the plaintiffs, on which execution issued, and a demand was duly 
made within thirty days from the rendition of the judgment upon the re- 
ceiptor for the property attached upon the original writ. He/d, that the at- 
tachment was not dissolved, even as against third persons. 2. The receiptor 
restored the property attached to the debtors, who stored it in the loft of their 
store, and sold a portion of the same. He/d, that as between the officer and 
the debtors the special property acquired by the attachment still subsisted as 
to the property unsold. 3. More than four months after the property was at- 
tached, a creditors’ petition was filed against the debtors in the United States 
District Court, upon which they were adjudged bankrupt, and the unsold por- 
tion of the property attached was taken possession of by the assignee. Sub- 
sequently the plaintiffs obtained judgment against the bankrupts in the suits 
upon which the property had been attached, and execution issued thereon 
and was placed in the hands of an officer, who seasonably demanded it of the 
receiptor. The assignee sold that portion of the attached property which 
came into his hands. The officer demanded it of him before the sale. He/d, 
that the assignee, standing in the place of the bankrupts, took their property 
subject to the lien created by the attachment, and that the officer could main- 
tain an action against him for the property attached. 4. Subsequent to the 
attachment and prior to the commencement of proceedings in bankruptcy 
against them, the debtors assigned all their property for the benefit of their 
creditors under the insolvent laws of this state to one P., who was subse- 
quently appointed assignee in bankruptcy,and he took possession of the same, 
including the property attached, the same being subject to a mortgage which 
he treated as fraudulent. Ae/d, that in a suit by the officer against the as- 
signee, to recover damages for the conversion of said property, it would be 
no defence to show that the property was subject to a mortgage, unless it was 
also shown that it was restored to the mortgagees so as to exonerate the offi- 
cer. Whether he is estopped to deny the fraudulent character of the mort- 
gage, guawre ? 5. When Congress has exercised its power of making a gen- 
eral bankrupt law, and it has gone into operation, the state insolvent laws are 
suspended, 6. By sec. 14 of the bankrupt act passed in 1867, it is provided 
that no action shall be maintained against an assignee in bankruptcy for any- 
thing done by him as such assignee, without giving him twenty days’ notice 
of such action. Meld, that in a suit brought against him, the assignee, by 
appearance and pleading, waived any exception for want of such notice, and 
admitted himself rightly in court. 








Declaration of Possessor of Real Estate—Pedigree—Trespass 
quare clausum—Commons.—South Hampton v. Fowler. [54 N. H. 
197]. 1. The declarations of one in possession of real estate are competent 
to rebut a title set up by or under the person who made them, and are also 
affirmative evidence of title in the party for whom the person in possession 
declares that ne holds it. 2. Evidence as to pedigree is confined to the dec- 
larations of relatives of the family. 3. The declarations of a party's ancestor, 
since deceased, not in possession, nor claiming title to the premises in ques- 
tion, as to the occupancy or ownership of the premises, are inadmissible. 4. 
In an action of trespass guare clausum, if the jury return a special verdict 
that the title to that part of the premises described in the declaration upon 
which the trespass complained of was committed was in the defendant, he will 
be entitled to a general verdict. 5. The plain:iffs claimed that the unoccu- 
pied lands within the original limits of the town of S. became originally the 
property of the town, the plaintiffs claiming title through the town to the 
focus inguo. Held, that to rebut this claim it was admissible for the defend- 
ant to read in evidence extracts from the town records, that certain other un- 
occupied lands were owned by commoners, and to read from said records the 
lists of certain persons designated as commoners or proprietors, and as such en- 
titled to certain lands, some of said extracts having no reference to the /ocus 
in guo, as admissions by the town that the title to the lands in dispute was in 
the commoners under whom the defendant claimed. 


Contract based on Worthless Patent Invalid.—Jenkins v. Abbotts. 
[54 N.H. 447]. The plaintiff, by a memorandum in writing, sold to the de- 
fendants the right to lay or put down concrete paving within a certain terri- 
tory for a ternt of years, the defendants agreeing to pay a royalty of eight 
cents for each square yard of paving so put down by them. The only right 
the plaintiff owned was a right under a patent, which as a patent, was worth- 
less. Heéd, that the agreement was without consideration, and that the plain- 
tiff could not maintain an action against the defendants to recover the sum 
agreed to be paid as royalty. 

Entry of Grantee of Growing Timber after Reasonable Time— 
Trespass—Damages.—Hoit v. The Stratton Mills. [45 N. H. 452]. 1. 
If the grantee of the absolute title to growing timber enters and removes the 
timber after the expiration of a reasonable time for its removal, he is liable in 
trespass to the owner of the land for such entry, and for the damage done to 
the land thereby, but not in that action for the damage done to the owner of 
the land by the trees remaining upon the land after the expiration of a reas- 
onable time for theirremoval. 2. If in sucha sale of growing timber it was to 
be paid for when taken, at a given price per thousand feet, then the owner of 
the land could not recover in trespass for the value of the timber, nor for the 
increased growth of the timber after the expiration of such reasonable time for 
its removal ; but he might recover in that action for the increased value of the 
increased growth of the timber, after the expiration of such reasonable time. 
See opinion in same case, 54 N. H. 109. 

Bigamy—Indictment—Marriage in fact.—State v. Clark. [54 N. 
H. 456]. 1. Anindictment upon Gen, Stat., ch. 256, sec. 5, alleged that 
the defendant, being a married man, and having a lawful wife alive, did, etc., 
cohabit with one C. M. J., single woman, etc, He/d, sufficient after verdict. 
2. On the trial of such an indictment, the testimony of persons who were 
present and witnessed the former marriage ceremony is admissible to show the 
fact of such marriage. 3. On the question of handwriting, the jury may com- 
pare the writing in dispute with one admitted to be genuine. 4. Where the 
instructions to the jury were such thatin any view they must have found the 
fact of one valid subsisting marriage at the time of the unlawful cohabitation 
charged, it is no ground of exception that the jury were erroneously told that 
there was evidence from which they might find that the first of the two for- 
mer marriages had been cancelled by a divorce, 

State Process to compel the Attendance of Witnesses—Im- 
peaching Testimony— Witnesses, not Experts, to Insanity—Rape 
—State v. Archer. [54 N. H. 465.] 1. It 1s only ina capital case that the re- 
spondent is allowed the process of the state to compel the attendance of his 
witnesses, and not in such a case, unless the respondent is poor and unable to 
furnish them himself. 2. Any person, who hear« the féspondent testify on a 
former hearing, may testify what he then stated for the purpose of contradict- 
ing his present story. Such impeaching testimony is not confined to such wit- 
nesses as took minutes of his former testimony. 3. A respondent is not ob- 
liged to testify so as to criminate himself in relation to any collateral matters, 
even though he volunteers as a witness in chief; but if the witness chooses to 
testify, on cross-examination, that he has been guilty of a felony, it would be 
competent as affecting the credit of the witness. 4. Witnesses, not experts, 
can not, as a general rule, give their opinions as to the mental soundness or 
unsoundness of the respondent. 5. Proof of the actual commission of a rape 
by the respondent would warrant a conviction for an assult with an intent to 
commit rape, 
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Sale of Liquor Prima Facie Illegal, in this State, Otherwise Le- 
gal—License—Secret Agreement of Partners,—Corning & Co. v. Ab- 
bott & Co. [54 .N.H. 469.] 1. Sales of intoxicating liquors, if made in this 
State since the act of 1855, will be presumed to be illegal and void until the 
vendor's authority to sell isshown. 2, Butif such sale is made in another state 
the presumption wil Ibe that the sale is legal until it is shown to be otherwise. 3° 
A sale of spirituous liquors without license from the United States government 
is not void, 4. Information and belief on the part of a vendor of spirituous liq- 
uors, that the purchaser was intending to sell the same contrary to law, does 
not invalidate the sale. 5. The plaintiffs will not be affected by any secret 
understanding or agreement between partners, not known to the plaintiffs, 
limiting the general power of either partner. 

When Delivery no Sale—Special Count.—Clayv. Bohonon. [54 N. 
H. 474.) 1. When goods are bargained for and delivered, with the agree- 
ment that they shall remain the property of the vendor until they are paid for, 
if the same are not paid for within the time specified the vendor may retake 
the goods, or bring assumpsit for the price. 2, But neither acount for goods 
sold and delivered, nor for goods bargained and sold, can be maintained for 
the price of the goods; but a special count should be inserted, founded upon 
the special contract. 


Homestead—Levy thereon, when Valid—Conveyance void as 
to’ Creditors —Currier v. Sutherland. [54 N. H. 475.] 1. A levy on 
premises, of which the execution debtor isin possession, claiming a homestead 
therein, made without any application on the part of the debtor for 
the assignment of a homestead to him, is valid against a grantee of the debtor 
whose deed is fraudulent and void as to creditors, although the value of the 
premises does not exceed the amount exempted by law from attachment or 
levy. 2. It is not impossible for a conveyance of property, which is exempt 
from attachment or levy, to be fraudulent and void as to creditors, 


Damages in Trespass qu. cl. fr.—Foote v: Merrill. [54 N. H. 490.] 
In trespass guare clausum fregit, and for cutting down and carrying away 
trees, the measure of damages is the amount of injury which the plaintiff 
suffered from the whole trespass taken as a continuous act : the increased value 
of the trees, occasioned by the labor of the defendant in converting them 
into timber, is not to be included. 

Private Railroad—Highway—Obstruction—Negligence.—Hall v. 
Brown. [54 N. H.495.] 1. The defendants being owners of a private railroad, 
with the consent of the W. M. Railroad Corporation, were used to run their 
cars and engines over a part of the track of the said corporation, including 
a highway crossing ;—Ae/d, that, while thus in occupation of the track, they 
were to be considered proprietors of the railroad, so far as regards their rights 
* and liabilities in obstructing the crossing, under Gen. Stats. ch. 108, sec. 7. 2. 
That statute is directed to the object of protecting travellers against delay from 
the obstruction of cars, etc., at railroad crossings ; its violation, therefore, does 
not create an absolute liability for damage which is not caused directly by 
such delay. 3. The defendants left their cars standing across the highway for 
more than two minutes. While the highway was thus obstructed, the plaintiff's 
horse was driven up to the crossing, and, after being delayed more than two 
minutes, took fright when an engine was attached and the cars started, ran 
and was killed ;—Ae/d, that the plaintiff must show actual negligence or fault 
on the part of the defendants before he could recover. 


Discharge in Bankruptcy no Bar to Suit on Bond Executed 
before Bankrpptcy.—Eastman v. Hibbard. [54 N. H. 504] A dis- 
charge under the United States bankrupt act of 1867 is no bar toa suit against 
a surety on a bond executed before the bankruptcy to secure the plaintiff for 
such damages as might be occasioned him by an injunction staying the collec- 
tion of an execution, when the equity proceeding in which the injunction 
was issued was not determined till after the discharge. 

Interpretation of Description.—Woodman v. Spencer. [54 N. H. 507J 
A deed contained the following description of one of the liens of the land 
conveyed: “ * * westerly to the river road, so called; thence north- 
erly on the easterly side of said road to,” etc., andit appeared that the grantor 
was the owner of the soil of the highway. He/d, that this description located 
the line at the center, and not at the easterly margin of the highway. 








Legal News and Notes. 
—A KANSAS court has decided that a man and his wife may go to a circus 
‘ on a ticket that says ‘‘ admit one,” as they are “ one flesh " and considered as 
aunit. This question also settles, in a manner, the female suffrage contro- 
versy, as it would be illegal for husband and wife, being “ one flesh,’ to cast 
more than one vote. 


—Mkr. TRAVIs, a Cincinnati lawyer, filed a document worded as follows: 
“ The defendant Now on the 28th day of July 1875 gives notice to the honor- 


able police court City of Cincinnati that he Will repplication for rit erroer to 
court of common poliece and in the main time he ask that the sentence and judg- 
ment be suspended and born fixed as the court may think just.—[American 
Newspaper Reporter. 


—A TEXAS judge is credited with the following neat decision: ‘“‘ The fact 
is, Jones, the jail isan old rickety affair, as cold asan iron wedge. You applied 
to this court for release on bail, giving it as your opinion that you would 
freeze to death there. The weather has not moderated, and to keep you 
from freezing, I will direct the sheriff to hang you at four o'clock this 
afternoon.” 


~—AN attempt was recently made in Brooklyn to place a negro boy in a 
particular school, after the board had provided special schools for colored 
children, Judge Gilbert decided that the third section of the civil rights act 
did not prohibit discriminating de¢ween the races, but only discriminating 
against any race; and that personal preference could not weigh against the 
allottment of the board. If that boy attends a white school, it is only as a 
visitor. 


—JUDGE PAXsON, of the Supreme Court of Pennsylvania, has recently de- 
cided, in the case of Durham eé¢ a/, v. Baird e¢ a/., that, where the parties are 
citizens of different states, and entitled to have their cause removed into a 
United States Court, if the petitioners bring themselves within the terms of the 
law, the nght of removal is complete, and the act of removal takes place when 
a copy of the record is duly filed in the district court, for the state court has 
no discretion in the matter, the petition being merely for the sake of form. 


—THE TWEED SUITs seem at last to approach trial, as by a recent de- 
cision of the New York Supreme Court, the defendant is obliged to desist 
from further dilatory pleas, and to answer within a week. In addition to the 
six million suit, another has lately been brought against Tweed, in which his 
bail is fixed at one million dollars. In the mean time the illustrious Tam- 
many chief is living in Ludlow street jail. His counsel pretend to be well 
pleased with the ruling requiring them to answer at once, and say that they 
will put in “‘ a general denial of the whole story.” 


—THE law known as the Plimsoll act, which was passed in the last session 
of the English Parliament, went into effect on the first of this month. It will 
be interesting to shippers of produce to Europe to know that this law provides 
that no cargo, of which more than one-third consists of any kind of grain, corn, 
rice,paddy,pulse,seeds,nuts or nut kernels,shall be carried on board any British 
ship unless it is contained in bags, sacks or barrels, or secured from shifting 
by boards, bulkheads or otherwise. Captains who permit the violation of 
the law in this regard are liable to a fine of £200. 


—THE ATTORNEY-GENERAL of the United States has given the following 
opinion regarding the branding of cigar boxes: ‘‘ The Commissioner of 
Internal Revenue has referred to the attorney-general the question whether 
the law requiring wooden cigar boxes to be branded with the name of the 
manufacturer, district and number of his factory is to be construed as extend- 
ing to pasteboard and tin boxes, which are extensively used in packing ciga- 
rettes, The internal revenue officials could not agree, the commissioner 
maintaining that the law must be literally fulfilled, although he does not know 
by what process tin will be made to take the impression of a hot branding 
iron. On the pasteboard boxes the heat scorches the surface and otherwise 
disfigures the package. It is understood that the attorney-general will decide 
that it is not the scope of the law to require business men to damage their 
wares by a forced construction of the act, which, prior to the passage of the 
Revised Statutes, did not present the ambiguity it is now claimed the law isin 
volved in.” 


—THE Scotchman of the 17th ult., gives the following Scotch court inci- 
dent: “ Yesterday, for the first time since 1761, there were no cases before the 
Circuit Court of Justiciary in Aberdeen. Lord Deas, the presiding judge, at- 
tended by a guard of honor of the Ninety-second and Ninety-third Highland- 
ers, walked from the Douglas Hotel at 10 o'clock, accompanied by the Lord 
Provost and Magistrate, Sheriff Guthrie Smith, Mr. Roger Montgomerie, 
Advocate Depute, etc., Mr. E. S. Gorhur, Lord Advocate, member of Paliament 
for the universities of Glasgow and Aberdeen, and Sir Charles Shand, Chief 
Justice of the Mauritius, also took part in the procession. On the court assem - 
bling, the advocate Depute formally intimated that there was no criminal bus- 
iness to submit to the court. [Applause.] Lord Provost Jamison expressed on 
behalf of the town and county authorities present, their gratification at there 
being no cases for trial, and his own pride that it had fallen to his lot to pre- 
sent, according to immemorial usage, a pair of white gloves to his Lordship. 
The gloves, a magnificent pair, worked with gold thread and contained in a 
neat oak case, having the city arms inlaid on the lid, were then presented to 
Lord Deas, and pairs of plain white gloves to the Lord Advogate, Sir C. 
Shand, the sheriffs and other gentlemen officially connected with the court.” 
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